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I. 0. LIMUJIO
3n00yBau H/II mpaBoBoro 3a0e3neucHHs
igHOBaritHoro po3Butky HAIIpH Ykpainu

JI0 TINTAHHS OO0 BIIITOBITAJBHOCTI IHBECTOPIB
MPUA NPUBATU3ALII JEPKABHOTO MATTHA

HaykoBa ctarTs mprucBsdeHa JOCTIHKEHHIO 0COOTMBOCTEH BiIIOBIAaIbHOCTI IHBECTOPIB TPH MTPUBATH3ALII] IepKAB-
HOTO MaiiHa. ABTOpPOM OyJI0 BCTAHOBIICHO BiCYTHICTh YITKOTO HOPMATHBHOTO PETYIIOBAaHHS 3aC00IB 3aXHCTY Ta BiJIO-
BiTaJBHOCTI iHBECTOPIB y Wit cdepi. JocmimKeHHs CyT0BO1 MPaKTUKN Ta HAYKOBHX IpAIh BUCHHUX Ja€ MOXKIIUBICTH
CTBEpKyBaTH IIPO HEOAHAKOBUI ITiAX1/T 1O MUTAHHS BiIIOBIaIbHOCTI iHBECTOpA IIPU MPUBATH3ALII] IepKaBHOTO MaifHa.
Bo6auaeTscst HEOOXiTHICT 3aKOHOIABUOTO YTOYHEHHS, IPUBEICHHS Y BIAMOBIAHICT aKTiB, SIKi MICTATH TOIOKEHHS PO

BiNOBiTAJIbHICTH IHBECTOPA IIPU IMPUBATH3AI] IepKaBHOTO MaifHa.
KirouoBi cjioBa: nmpuBaTH3anis, iHBECTOP, TOCIIONAPCHKO-TIPABOBA BiIIOBIabHICT, INTPadHi CAaHKIII1, HEIIMNCHICTD

JIOTOBODY.

ITocTanoBka npodaeMu. 3HaYEHHS IOPUAUMYHOL
BiJIIIOB1JIAIBHOCTI, Y TOMY YHCIIi TOCTIOAPChKO-IIPaBO-
BO1, HMHI 1CTOTHO 3pOCTa€ y 3B 3Ky 3 IMiIBHIICHHSIM
pOoITi IpaBOBUX 3aC001B 3aXHUCTY MOPYIICHUX 1HTEPECIB.
BinmoBiganeHICTh Ma€e poO3MIISIATUCS SIK OJIMH 13 JIFOUNX
Ba)KEJIIB MEXaHI3My T'OCIIOJaPIOBAHHS, 10 31HCHIOE
3HAYHUH BILTUB Ha IPUCKOPEHHS MPOLIECy EKOHOMIYHO-
ro pO3BUTKY. UMHHE 3aKOHOJABCTBO 3 MUTAaHb IPUBATH-
3aii JepKaBHOTO Ta KOMYHAJILHOTO MaiHa He mepe/-
Oauae HEOOX1THUX 3aC00IB 3aXUCTY MyONiYHIX IHTEpECiB
Ta BIJINOBIIAJILHOCTI IHBECTOPIB MPH MOPYIICHHI YMOB
IHBECTYBaHHS MOKYIIIMHI 200 NPH MOPYIICHHI BUKO-
HaHHS 1HBECTHLIWHUX 3000B’sA3aHb NPH MpUBATH3AL]
JIepyKaBHOTO MaiiHa.

AHaJuai3 ocTaHHix xocuaimkenb. [IuTanHo Biamo-
BiZJAJILHOCTI B TOCHOAAPCHKOMY ITPaBi IPUCBATHIIN CBOT
npani 6e3niu BUeHHX, 30KpeMma, B. K. MamyTos,
B. C. Maptem’sinoB, I. B. Ilponceka, B. C. lllepOuHa,
H. M. IlleBuenxo, B. T. ITnakiga, C. }O. I'anano Ta iH-
mux BueHuX. OJHaK PO3BUTOK MPaBOBIJHOCUH Bif0yBa-
€ThCsI HEBITMHHO, 1 BUHHUKAE TIOTpeda B MOCTIHHOMY BH-
BYCHHI BUHUKAIOUMX MuTaHb. [1lo cTocyeTbes muTaHHS
BiJINOBIJAJILHOCTI IHBECTOPIB MPY MPUBATHU3ALIIT JIEPIKaB-
HOTO MaifHa, TO IIe MUTaHH;I Ha ChOTOHI JOCTaTHRO HE
BHUBYCHO, TOMY 3JIUIIAETHCS aHAJII3yBaTH CY/IOBY ITpaK-
THKY Ta BUKIIOYHO TEOPETUYHI TIOJIOKEHHSI 3aKOHIB Ta
KOIEKCIB.

MeTo¥0 CTATTi € JOCHIIKEHHSI 0COOINBOCTEN Ta
CTaHy MPaBOBOIO pPEryJroBaHHs peasizaiii 3aco0iB 3a-
XUCTY TyOJIIYHUX IHTEPECIB Ta BiNOBIaILHOCTI iHBEC-
TOpiB TMPH MOPYIICHH] IHBECTYBAaHHS MOKYNIIMU 200
TP MOPYILIEHHI BUKOHAHHS 1HBECTHLIIHHUX 3000B’ A3aHb.

BukJian ocHoBHOro marepiaiay. OHUM 13 JoKepen
iHBECTYBaHHS HAI[IOHAJILHOI €KOHOMIKH € TIPHBATH3ALLIS

Jep>KaBHOTO MaliHa Ha KOPUCTh (DI3WIHUX Ta IOPHINY-
HUX 0ci0, SKi BIAMOBIAHO 10 3aKOHOAABCTBA MOXYTh
OyTH MOKYMISIMA Y TIPOIIEC] TPUBATH3AIII].
[IpuBaru3amis gepKaBHOTO MaifHa € OTHI€I0 3 YMOB
Mepexoy A0 PO3BUHEHOT PUHKOBOI eKOHOMIKH, SIKa Ma€e
colliaJbHUI OPIEHTHDP, KypC Ha Ky OyB y3aTui Ykpai-
Hoto e B 1990 p. BignosigHo g0 Konremnii npo mepe-
xin Ykpaincbkoi PCP 1o puHKOBOi €KOHOMIKH, CXBaJe-
Hoi1 BepxoBHoto Panoro 1 imucromana 1990 p. 3anposa-
JOKEHHS €JIEMEHTIB PUHKOBOT CHCTEMH TOCIIO/IApIOBAHHS
Y HaIliOHAJIbHY €KOHOMIKY CIIPSIMOBAHUN Ha TIO0JIAHHS
MOHOTIOJI3MY JIep>KaBHOI BIacHOCTI. Lle 3miiCHIOEThCS
NIJISIXOM [TPUBATH3AIli1, 8 TAKOXK JIeTalli3allii Ta miaTpuM-
KM 1HIINX (pOPM BJIACHOCTI — KOMYHAJIBHOI Ta MPUBATHOL
3 METOr0 3a0e3MeyeHHs e(heKTUBHOCTI EKOHOMIKH KpaiHH
1 MATPUMAaHHS B Hili KOHKYPEHTHOTO CEpPEIOBHIIIA.
[ToHATTS «pUBaTH3allisl AEP)KaBHOTO Ta KOMYHAJIb-
HOro MaiHa» MicTUThes B 1. 22 4. 1 1. 1 3Y «IIpo npu-
BaTH3AII0 JCPKaBHOTO 1 KOMYHAJLHOTO MaifHay Bij
18.01.2018 p. [1]. [IpuBaTtu3zariis nep:xaBHOTO 200 KOMY-
HaITLHOTO MalfHa — IUIaTHE BiUYy)KCHHS MaliHa, 110 TIepe-
OyBae y JepkaBHI a00 KOMyHaJ bHIA BIACHOCTI, Ha
KOPHCTH (PI3UYHUX Ta IOPUINYHUX OCi0, IKi BiIOBITHO
JI0 1IbOTO 3aKOHY MOXKYTh OyTH MOKyMIsaMu. Ha BiaMiHy
Big 3Y «Ilpo mpuBaTu3aiipo JepXaBHOrO0 MaiiHa»
19.02.1997 p. [2], axuii MiCTUB OKpeMi BU3HAYEHHS
OO MPHUBATU3ALIT JEP>KaBHOTO Ta KOMYHAJIBHOTO Maii-
Ha, BU3HAIOUH iX TAKIM YHHOM OKPEMHMH KaTeropisiMu,
TO HOBHIA 3akoH Bif 18.01.2018 p. 06’eqHAB 11l MOHATTSI.
VY mporueci mpuBatH3amii AepKaBHOTO MaifHa Tpu
MTOPYIICHHI YMOB iHBECTYBAaHHS MOKYIISIMH Ta TOPY-
IIEHHI BUKOHAHHS 1HBECTHIIMHUX 3000B’A3aHb MOCTAE
MUTAHHS PO BIAMOBIIANBHICTH iHBecTOpa. B rocmonap-
CbKOMY IIpaBi MOPSAIOK 3aCTOCYBaHHS Ta PO3MipH
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mrpapHUX ad0 aIMIHICTPATUBHO-TOCIIONAPCHKUX CaHK-
it Bu3HaueHi B crartsai 230-237 ['ocnogapchKoro Ko-
nekcy Yipainu (nam — I'K) [3].

BignosinansHICTh iHBECTOPIB, BCTAHOBIICHA HOPMa-
MH CT. 29 3akoHy Ykpainu «lIpo mpuBaTuzariiio aepxas-
HOTO 1 KOMyHaJIbHOTO MaifHa» 2018 p., cyTTeBO HE Bif-
PI3HSETHCS BiJl IOJOXKEHb CT. 29 3akony Ykpainu «IIpo
MIPHUBATH3AIIIO JICPKABHOTO MaiiHa», 110 BTPATUB YUH-
HicTh. He BCTAaHOBICHO MOMKIIMBICTH OpPraHiB JIEPyKaBHOI
BJIQJM CAaMOCTIAHO BCTAHOBJIIOBATH HOBI BHUIH BiIIIOBI-
JATBHOCTI iIHBECTOPIB SIK CTOPIH MO iHBECTHIIHHUX
3000B’sI3aHHAX, HE 3aKPIIVIEHO YMOB JJIS BiIIIIKOTyBaH-
Hs1 [IIKOJIM, 110 MOXKE OyTH 3aIloflisiHa JIepKaBi MPH He-
BHUKOHaHHI 000B’s3KiB iHBecTOpaMu. OTHAK 3MEHIICHO
BiJICOTKOBUH PO3MIp HEYCTOMKH 10 5 % LIHU MPOAAKY
00’€KTa, KA 3aCTOCOBYETHCS MPH HECIUIATI KOIITIB 32
00’ €KT mpUBaTH3aNii 3TiHO 3 TOTOBOPOM KYHiBIIi-IIpO-
JTQKY.

CynoBa mpakTHKa CBiTYUTH PO 3aCTOCYBAHHS Ta-
KHX BUJIiB TOCIIOAAPCHKUX CaHKIIHN SK MTpadHUX, TaK i
rOCHOAApPChKUX. 30KpeMa, aHaIli3yI0YH CYJI0BI PIllIeHHS,
0aunMo, 110 HalJacTilIe 3aCTOCOBYIOTBHCS came Taki
CaHKMii, Ak mTpad, NeHs, HEyCTOWKa Ta PO3ipBaHHsI J0-
TOBOPY KYHIiBIIi-IIPOJAXY.

Hanpuxkian, y cpasi Ne 910/24512/16 [4] ®oun
Jiep>KkaBHOTO MaiiHa YKpaiHu 3BepHyBcs 10 [ocnonap-
ChKOTO cyny MicTa KueBa 3 m030BOM 10 MPUBAaTHOTO aK-
IIIOHEPHOTO TOBapHCTRA MPO cTsrHEeHHs 1 548 658,00 rpH.
[To30BHI BUMOTH OOTIPYHTOBaHI THM, IO BiJIOBIIaY
HEHAJe)KHUM YMHOM BUKOHYE B35Ti Ha cebe 3000B’s-
3aHHS 3a JOTOBOPOM KYITIBJII-IPOJIAXKY IMaKeTa aKIlii
BAT 3a KOHKypcoM, y 3B 13Ky 3 UUM JIOTOBip OyB po3i-
pBaHUIl y CYyIOBOMY MOPSIIKY, [T03UBaY HapaxyBaB 3a
HECBOEYACHE BHECEHHS IHBECTHIIM 3riano 3 . 11.1.4,
11.1.5, 11.2.1, 11.2.3 JloroBopy MEHIO B po3Mipi
926 928 rpH 3a nepioxa npoctpouku 3 20.06.2011 p. o
17.12.2011 p. Ta mTpad y po3mipi 621 730 rpH. Biamo-
BifHO 10 11.23 JloTOBOpY, HapaXOBaHMI 32 HEBUKOHAHHS
IHBECTHIIIIHUX 3000B’s13aHb B 00¢s131 6 217 300 rpH., 110
MIPHU3BEIIO JI0 PO3ipBaHHs J0roBopy. ToOTO 6Gavrmo, 1o
B OCHOBHOMY T03MBa4i y CBOIX M0O30BaX HAIOJSATAIOThH
I10/I0 OJJHOYACHOTO 3aCTOCYBAHHS CaHKLIN y BUAL MEHI
Ta mrpady, a TAaKoXK 1 po3ipBaHHS JOTOBOPY.

Cxoxy cHuTyamito 6aunuMo IpH aHali3i CrpaBu
Ne 910/5924/16 [5], xonu Mo31UBa4 TAKOXK HATIOJATAE HA
PO3ipBaHHI TOTOBOPY KYIIBII-IIPOAAXKY 3 OJHOYACHUM
CTATHEHHSIM IIeHi Ta mrpady. Yactunoro 2 c1. 651 Lu-
BUTbHOTO Kozekcy Ykpainu (nani — LIK) BcranoBneHno,
10 JIOTOBIp MOXe OyTH 3MiHEHO a00 po3ipBaHO 3a pi-
IICHHSIM Cy[ly Ha BUMOTY OJHI€i i3 CTOpiH y pasi icToT-
HOTO MOPYUICHHS JOTOBOPY APYTOI0 CTOPOHOIO Ta B iH-
MIMX BHUIAIKaX, BCTAHOBJICHUX JJOTOBOPOM 200 3aKOHOM.
IcToTHUM € Take MOpyYIIeHHS I0TOBOPY, KOJIM BHACIIIZIOK
3aBIaHOI UM LIKOJM Jpyra CTOPOHA 3HAYHOIO MipOIo
M030aBIIIETHCS TOTO, Ha IIIO BOHA PO3PaxoByBalia MPH

yKJIaJIeHHI ToroBopy. OTke, 32 IPUITICAaMU HOPM BKa3a-
HOI CTaTTi U1 pO3ipBaHHS JOTOBOPY 3a PIMICHHSIM CYIY
OJTHI€I0 13 HEOOX1THUX YMOB € iICTOTHE MOPYLICHHS 1IbO-
TO JIOTOBOPY, [UIS MIATBEPIKEHHS SIKOTO HEOOX1THO J0-
BECTH, 1110 BHACIIIJIOK TAKOTO TIOPYIIEHHS APYTii CTOPO-
Hi JJOroBopy OyJIO 3aBJIaHO IIKOIY Ta BHACHIIOK M€l
IIKOM JIpyTa CTOPOHA 3HAYHOIO MipOIO M030aBISIETHCS
TOTO, Ha 1[0 BOHA PO3paxoByBaja MpH YKJIaJIeHHI I0r0-
Bopy. 3rigHo i3 4. 5 cT. 27 3V «lIIpo mpuBatu3zaiio
JepkaBHoro MaiiHa» Big 19.02.1997 p. Ha BUMOTY Ol
Hi€l 13 CTOPiH AOTOBIP KYMIBII-TIPOIaXKy MOKEe OyTH po3i-
pBaHO a00 BU3HAHO HENICHUM 3a PIIIEHHSIM CY/Iy B pa3i
HEBUKOHAHHS 1HIIOIO CTOPOHOIO 3000B’sI3aHb, IEpe-
0aueHUX TOTOBOPOM KYIIBIi-TIPOAAXY, Y BU3HAUCHI
cTpoku. BiamosinHo 1o 4. 8 ct. 23 3akony Ykpainu «IIpo
MIPUBATH3AII0 HEBEIUKHUX JCPKABHUX ITiIIMPHUEMCTB
(Mamy puBaTH3aIlio)», OpraHy PUBATH3AIT 3TIHCHEO-
FOTh KOHTPOJIb 32 BUKOHAHHSIM MOKYIIIIEM YMOB JIOTOBO-
Py KyHiBIi-MIPOAAXKYy, a y pasi iXx HEBUKOHAHHSI 3aCTOCO-
BYIOTh CaHKIIIi, Iepe10adeHi YNHHUM 3aKOHOIaBCTBOM,
Ta MOXYTh y BCTAHOBJICHOMY MOPSAKY MOPYIIyBaTH
MUTaHHS PO PO3ipBaHHS I0TOBOPY. BinmoBimaHO 10
ct. 610 LK mopymeHHssM 3000B’13aHHS € HOTO HEBHKO-
HaHHs 200 BUKOHAHHSI 3 TOPYIICHHSM YMOB, BU3HAYCHHUX
3MiCTOM 3000B’sI3aHHS (HCHAJIC)KHE BUKOHAHHS). 3T1IHO
31 cT. 614 11K oco0a, sika mopymiia 30008’ 13aHHS, HeCe
BIJIMOBIIaJIbHICTh 32 HAsBHOCTI ii BUHM (yMucny abo
HE00EPEkKHOCTI), AKIIO 1HIIE HE BCTAHOBICHO JIOTOBO-
pom abo 3akoHOM. Oco0a € HEBUHYBATOIO, SIKIIIO BOHA
JIOBEJIE, 1110 BXKMJIA BCIX 3aI€KHUX BiJI HET 3aX0/iB IIO0
HAJIC)KHOTO BUKOHAHHS 3000B’I3aHHSL.

OjiHaK y CyJ0Bil IPAKTHUII € BUIAKH, KOJIH 3a T10-
30BOM BHUMOTOIO € JIMIIIE PO3ipBAaHHS JOTOBOPY KYIiBIi-
nponaxy. Hanmpukan, y cipasi Ne 918/1501/13 [6] Pe-
rioHanpHe BiIineHHs DoHy 1epaBHOTO MaliHa Ykpa-
iHu mo PiBHeHCBHKiIM oOnacTi mpea’sBUIO Yy
roCIoJapchbKoMy Cyai 1mo3oB a0 Bianorigada TOB mpo
pO3ipBaHHs JIOroBOpy KymiBmi-iponaxy. 16.05.2011 p.
Kkomicieto PerionansHoro BijisieHHs: QoHIy epKaBHO-
ro MaifHa Ykpainu o PiBHEHCEKIN 001acTi 3 IepeBipKu
BHKOHAHHS YMOB JIOTOBOPY KYIIiBIi-TIPOJaXy MaKeTy
akuiit BAT 3a xonkypcom Bix 05.09.2007 p. ckimaaeHo
aKT Mpo HeHayexxHe BukoHaHHs TOB ymoB noroBopy
KymiBmi-niponaxy. Ilocuiarourch Ha HEBUKOHAHHS BiJl-
noBifgadeM (PIKCOBAaHUX YMOB KOHKYPCY, BU3HAUCHUX
MJIAHOM MpHBaTH3allil makeTy akiuii ta Konreniiero
po3BuTKy BAT, mo3uBau npocuB po3ipBaTu JOTOBIpP Ky-
niBIi-pofaxy nakera akiiif BAT 3a koHKypcoM Bix
05.09.2007 p., yknagenuit Mixk PerionanbHuM Bimi-
nenHsiM QoHTy JiepKaBHOTO MaliHa Ykpainu 1o PiBHeH-
cpkiid obmacti Ta TOB 3 migcras, mo nepeadaveHi 4. 5
cT. 27 3akony Ykpainu «lIpo npuBaruzauito aep>kaBHO-
ro MaitHa». PimeHHs po3ipBaTH AOTOBIp KYIiBIi-TIPO-
Jaxy Oylno MOTHMBOBaHE TOCHJIAHHSIMHU Ha HEHAJIGKHE
BHKOHAHHS BIAMOBiJa9eM YMOB JIOTOBOPY KYIIBIIi-IIPO-
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CYYACHI ITPABOBI JOCJILIKEHHSI

naxy makety akmniii BAT 3a koHKypcoM Bij
05.09.2007 p., o BiAmoBiHO 10 4. 4 1. 2 cT. 27 3aKkoHy
Vkpainu «IIpo npuBaruzauio 1ep>kaBHOrO MaiiHa» Bij
1997 p. € miaCcTaBOIO 0 PO3ipBaHHS JOTOBOPY KYITiBIIi-
nponaxy 00’ekra npuBaru3arii. To6To 6auumo, o npu
BUpILICHH] JUIIe TUTaHHS MPO PO3ipPBaHHS JOTOBOPY
KYHIBIII-TIPOJIAKY CYIH KEPYIOThCS MEPEBAXKHO ITiJICTa-
BaMHM BUKJIAJICHIMU B crietiansHoMy 3akoHi «I1po mpu-
BaTHU3ALIII0 JEPKABHOTO MaliHay.

3BepTaeMo yBary Ha Te, [0 Ul PO3ipBaHHS JOTO-
BOpY KYIIBJI-IIPOIaXy HEOOXiHI HE TIJIbKW HasBHICTh
IiIcTaB nependayeHnx 3aKOHOJABCTBOM, a i CUCTEMHHIA
aHaJTi3 00CTaBHH NIEBHOT CIIPABH, OCKUILKH BaYKIIMBUM €
MOMEHT BCTaHOBJICHHSI BHHH IIIOJIO MOPYIIEHHS 3000-
B’s13aHb, 110 € MiCTABOIO JIJIS PO3ipBaHHSI.

Tako)x 17151 BUPIIICHHS MUTaHHS IO/I0 3aCTOCYBaH-
HS TIeHi Ta mTpady HeoOXiTHO 3BEpTaTH yBary, 3a sike
caMme MopyueHHs 3000B’13aHb BOHU MOXYTb 3aCTOCO-
BYBATHCsI BIJIMOBITHO JIO YMOB JIOTOBODY.

3akonoM Ykpainn «IIpo patudikamito Konsenmii
PO 3aXHUCT MPaB 1 OCHOBHUX cBOOO JroauHu 1950 poky,
[epmioro npotokoity Ta nmpoTokomiB Ne 2, 4, 7 ta 11 1o
Konsennii» Ne 475/97-BP Bin 17 qumus 1997 p. paru-
¢ixoBaHo KoHBeHIIi10 PO 3aXUCT NpaB i OCHOBHUX CBO-
oox roauan 1950 p., [Nepriwii mpoTOKON Ta MPOTOKOIH
Ne 2, 4,7, 11 no Kouseniii.

3rigno 3 4. 1 ct. 1 Ilepioro nporoxony 10 KonseH-
1ii MPO 3aXMCT MpaB JHOIUHKU I OCHOBOTIOJIOXHHUX CBO-
0011, KOkHA (iznyHa a0 FpUIMYHA 0co0a Mae MpPaBo
MHUPHO BOJIOJITH CBOiM MaiiHOM. HixTo He Moxe OyTH
1M030aBJICHUI CBOET BJIACHOCTI 1HAKIIIE SIK B 1HTEpecax
CYCITIJIBCTBA 1 HA YMOBAX, Nepe0aueHNX 3aKOHOM 1 3a-
raJbHUMHU MPUHIMIIAME MIKHAPOIHOTO MPaBa.

Buxonsrau 31 3micty . 32-35 pimeHHs €Bporieii-
CBKOTO Cyay 3 mpaB Jioauau Bin 24.06.2003 «Crpetd
npotu Crionyyenoro KopomniBcTBay MaifHOM y 3Hau€HHI
crarti 1 [lepmoro npotokomy g0 KoHBeHIIiT mpo 3aXuct
MIpaB JIFOIUHU 1 OCHOBOIIOJIOKHUX CBOOO]] BBAYKAETHCS
3aKOHHE Ta OOIPYHTOBaHE OUiKyBaHHS HAOyTH MaiHO
a00 MaifHOBE TIPaBO 3a JOTOBOPOM, YKJIAJCHUM 3 Opra-
HOM TyOJiYHOT BIIaJIN.

Pimennsm €BponeicbKoro cyay 3 npas JIOAUHH BiJl
24.06.2003 p. «Ctpetu npotu Crioryuenoro Kopois-
CTBa» BCTAHOBJICHO, 110, OCKUIBKH 0CO0Y T030aBUIH
IpaBa Ha WOTro MaifHO JMIIE 3 TUX MiACTaB, IO MOPY-
IIeHHS Oy/TM BUMHEHI 3 OOKy IMyOJIIYHOTO OpraHy, a He
TPOMaJITHUHA, TO B TAKOMY BHIIAJKY MaJlo MiCIle «He-
MPOMOPLIiHEe BTPYYaHHS y MPaBO 3asBHUKA HA MHPHE
BOJIOJIIHHSL CBOTM MallHOM Ta, BiJIITOBIIHO, B1I0YJIOCH
nopymeHHs cT. 1 [lepmoro npotokony KonBeHmii»,
OT)KE PO3IPBaHHA CHIPHOTO AOTOBOPY MPHU3BENE 10 T0-
PYIICHHS TIPaB BiJIOBiava.

Binnosinxo 70 4. 1 ct. 33 I'TIK kokHa cTOpOHA T10-
BHHHA JIOBECTH Ti 00OCTaBUHU, Ha SKi BOHA TIOCUIIAETHCS
SK Ha IiJCTaBy CBOIX BHMOT 1 3allepeUCHb.

Crarrero 34 I'TIK BcTaHOBIIEHO, IO TOCTIOAAPCHKUAN
CyJl TpUHAMAE TIJIBKY Ti JOKA3H, SIKi MAIOTh 3HAYCHHS JUTS
cnpasu. OO6CTaBUHM CIIPaBH, SIKi BiAMIOBIIHO /10 3aKOHO-
JIAaBCTBA MTOBUHHI OyTH MiATBEP/KEHI TIEBHUMHU 3aCO-
0aMu JOKa3yBaHHS, HE MOXYTh ITiITBEpIKYBaTUCH 1H-
IUMH 3ac00aMU JI0Ka3yBaHHSI.

3rigHo 3i cT. 43 T'TIK rocniogapchkuii cyj1 OIiHIOE
JIOKa3H 3a CBOIM BHYTPIIIHIM MEPEKOHAHHSM, 1110 TPYyH-
TY€ETbCSl HA BCEOIYHOMY, IOBHOMY 1 00’ €KTUBHOMY PO3-
IJISI1 B CYZI0BOMY IPOIIECi BCiX OOCTaBHMH CIPaBH B iX
CYKYITHOCTi, KEpPYIOUHCh 3aKOHOM [7].

Buxozstun 3 aHautizy Cy/10BOi NPAKTUKHU, HEOOX1THO
3BEpPHYTH yBary, o y Ipoleci 3acTOCyBaHHS came
mTpadHUX CAaHKIH Cyau 000B’SI3KOBO OEpyTh A0 YBArH
BHUHY Cy0’€KTa, SIKUil MOPYIIUB 3000B’sI3aHHSI, TO [0
CTOCYETBCS ONEPATHBHO-TOCIIONAPCHKHUX CAHKIIIN, TO B
FOMY BHUITJKY BHHA Cy0’€KTa HE BPAXOBYETHCS JUIA iX
3aCTOCYBaHHS y BiAmoBigHocTi A0 4. 3 cT. 235 T'K.

Pa3zom 3 TiM y CBOIW MPAKTHUIII CYIl TAKOXK 3aCTOCO-
BY€ TaKy CaHKIIIO SIK BU3HAHHS JOTOBOPY HEIIHCHUM.
3okpemMa, y crpasi Ne 3-67r10 [8] 3acTynmHHKOM mpo-
Kypopa M. Kuera B iHTepecax aepaBu B 0co0i MiHic-
TEPCTBA arpapHoOl MOJITUKN YKpaiHU 3asBJICHO IT030B JI0
JIEPKABHOTO KOMIUIEKCHOTO TOPTOBEJIBHOTO MiAMPHEM-
CTBa «XpEIIaTHK» PO BU3HAHHS HEIIHCHIM JOTOBOPY
KYIBII-IPOAaXy HEXKHUTIOBOI OYIiBIi, yKIaJIEHOTO
31 tpaBus 2006 p. Mix BiIIOBiAa4aMH Ta 3apeeCTPOBa-
Horo 3a Ne 556. I1030BHI BUMOIM MOTHBOBaHI THUM, 1[0
BIIYYKEHHS TiIPUEMCTBOM JICPKABHOTO MaifHa MaJlo
3/11IICHIOBAaTUCS B MOPSIAKY, BU3HAUCHOMY 3aKOHOM
VYxpainu «[Ipo nmpuBaru3zaliro gep>kaBHOTO MaiHay, 3a-
koHOM Ykpainu «[Ipo mpuBaTH3allito HEBEIMKHUX JIep-
YKaBHUX MiIPUEMCTBY, A€ TMPOAABIEM CIIPHOTO MaifHa
NnoBUHEH BUCTynatu MoH/ 1ep/KaBHOTO MaiiHa YKpaiHu.
3a kiacu@ikamiero 00’ €KTIB MpUBaTH3AIi BIAMOBIIHO
Jo 1. 5 [epxaBHoi nporpamu mpusatuzanii Ha 2000—
2002 poxwu, 3aTBepaKeHoi 3akoHoM Ykpainu «lIpo aep-
JKaBHY MpOTrpamy MpHUBATH3AIlii», HEpyXOMe MaiHO, BiJl-
qy>KCHE JAep:KaBHUM HiAMPUEMCTBOM 3a CIIPHUM JIOTO-
BOPOM KYIIBII-TIPOAAXy BiHECEHO 10 Ipynu A.
Pozainom X 3akoHy BHU3HAYEHI crtocoOM Ta MOPSIIOK
npuBaru3anii, 30kpema 00’ekTiB rpynu A. BigmosinHo
JI0 CT. 48 3aKoHy iX Mpoaaxk 3IHCHIOETHCS BiIMOBIIHO
10 3akony Ykpainu «IIpo mpuBaTH3aIito HeBEJIUKUX
Jiep >KaBHUX MiIPUEMCTB (Maly MPUBATU3AIIIO)» Ta i€l
nporpamu. OTXxe, 3MiHa IPABOBOTO PEKUMY MaifHa
Cy0’€KTa roCroaprOBaHHs, 3aCHOBAHOTO Ha JICpKaBHIi
BJIACHOCTI, sIKe 32 KJacudikaliero 00’ €KTiB MpUBaTH3aIlii
BiZTHECEHO 10 TPYIH A, IIOBUHHO 3/IHCHIOBATUCS BiTIO-
BIJTHO JIO BUMOT CITEIiaIbHOTO 3aKOHOABCTBA MPO TPH-
BAaTHU3Allil0 IepKaBHOTO MaiiHa. OpraHoM NpUBaTH3AIL1,
BIJIOBITHO 10 BUMOT CT. 4 3akoHy Ykpainu «[Ipo mpu-
BaTHU3AIlF0 HEBEITUKUX JIEPXKABHUX MIAMPHUEMCTB (Mally
IpUBaTH3alioo)» Ta cT. 7 3akoHy Ykpainu «lIpo mpu-
BaTU3AIO ACP)KABHOTO MaifHay, YIIOBHOBAXKCHUM 3/il-
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CHIOBATH ITOBHOB)XCHH;I BIACHUKA JIEP)KaBHOTO MaifHa
y Tpolieci MpuBaTH3allii Ta yKJIaJaTH YroIu 100 Mpo-
Jaxy o0’exra mpuBaru3zailii € MoH/ 1epKaBHOTO MaiiHa
VYkpaiHu, HoTo perioHaNbHI BiJJIIICHHS Ta IPEACTaBHU-
1rBa. CKacoByIOUH Cy/OBI pimIeHHS y crpasi Ne 16/295
KOJIETi€I0 CyAAiB BHIIOro rocnogapchbKoro cyay micra
Kuesa Bka3zaHo, 1110 3rigHo 3i crarrsamu 203, 215 1uBias-
HOTO KOZIEKCY YKPaiHM € ITPaBOBIi MiCTaBU /ISl BUPIIICH-
HsI IUTAHHS 1I0JI0 HEAIMCHOCTI JIOTOBOPY KYITiBIIi-TIPO-
JTaKy HeXXHUTIIOBOT OymiBii, ykimaaeHoro 31.05.2006 p.

Pimennsim KuiBchkoro anemisiiifHOTo rocrmomap-
cekoro cyay Big 07.09.2011 p. Ne 16/295-56/66 no3oB
PO BU3HAHHS HEMIMCHUM JIOTOBOPY KYIIBII-ITPOIAXKY
Bix 21.05.2006 p. 3a710BOJICHUI — BU3HAHO HEIIHCHUM
JIOTOBIp KyHiBIi-poAaxy, ykiaaneHnuit 31.05.2006 p., 3
MiICTaBHM HEBIJIIIOBITHOTO MTPABOBOTO PETYITFOBAHHS TIpa-
BOBOTO PEKMUMY MaiiHa Cy0’€KTa roCrofaproBaHHs, 3a-
CHOBAHOTO Ha Jep>KaBHIN BIACHOCTI, AKe 3a Kiacudika-
1i€r0 00’ €KTIB PUBATH3AIlIl BITHECEHO JIO TPyIH A.

JlocuThb CHipHUM € 3aCTOCYBAaHHS TAaKOi CAHKIII{, K
BU3HAHHS JIOTOBOPY KYIiBII-ITPONaXKy HEIIHCHUM.

VY c1. 203 11K [9] HaBeneHO BUYEPIHUE Mepertik
YMOB, IIpU TOTPUMAaHHI SIKUX JOTOBIip Oyzie AiCHUM.

1. 3micT 1OroBOpY HE MOBUHEH CYIIEPEUUTH HOpMaM
LK, iHIIMX aKTiB IUBIILHOTO 3aKOHOJABCTBA, a TAKOXK
IHTepecaM JIep’KaBU Ta CYCIIJIbCTBA, HOTO MOpPaIbHUM
3acagam (u. 1 ct. 203 1IK).

2. Oco0a, sika yKJiajae J0roBip, MOBUHEH MaTH He-
00X1JHUHI 00CAT HMMBLILHOT Jie3naTHOCTI (4. 2 cT. 203
LK).

3. BosieBusIBIIEHHST YYaCHHKA JOTOBOPY IIOBUHHE
OyTu BUTBHMM i BiIHOBiZaTH HOTO BHYTPINIHIH BOII.

4. JloroBip MOBUHEH yKJagartucs y Gopmi, ycTaHOB-
JieHi# 3akoHOM (4. 4 cT. 203 1[K).

5. loroBip moBUHEH OyTH HaNpaBICHUH HA peabHE
HacTaHHS 00yMOBIIGHUX HMM HacHigkiB (4. 5 cT. 203

1IK).

6. [lorosip, mo yKiagaeTses 0aTbkaMu (YCHHOBUTE-
JSIMH), HE MOXE CYIEPEUUTH TpaBaM Ta iHTepecaMm ix
MAaJIOJIITHIX, HETTOBHOJIITHIX 200 Henmpane3aaTHUX JiTei
(4. 6 ct. 203 1IK).

V Toii e yac, Hanpukiam, 4. 5 cT. 27 3akony Ykpa-
Tau «[1po mpuBaTU3aIliIo ASPIKABHOTO MaiiHay BCTaHOB-
JICHO, 1110 Ha BUMOTY OJIHI€T 13 CTOPiH JIOTOBIp KYIiBIIi-
MPOJaXKy MOXKe OyTH po3ipBaHO a00 BU3HAHO HEIMCHIM
3a pilIEHHSIM Cy[ly B pa3i HEBUKOHAHHS 1HILIOIO CTOPO-
HOI0 3000B’s3aHb, TepeadaueHUX JOrOBOPOM KYITiBIIi-
POy, Y BU3HAUYCHI CTPOKU. ToOTO Gaunmo, 110 3aKOH
BCTAHOBIIIOE JOAATKOBY 0OCTaBUHY, 3a KOO JOTOBIp
MoOke OyTH BH3HAHO HEIIHCHUM. Y TakoMy BHIIAIKy
nocrae nuTaHHs npo ciiBBigHomeHHs LK Ta cnemians-
HOTO 3aKOHY. 3a 3arajbHUM IPaBUIIOM, IEPEBary mae
came CIIelialbHUH 3aK0H, OHAK B TOHM JKE Jac CyIoBa
npakTrka Ta nonoxenus [[K Bka3yroTs Ha Te, 110 3a-
KOHI MaloTh BIINOBIIATH 1, TONOBHE, He cynepeunTr LK.

BucnoBku. TakuM 9HOM, pO3IIITHYBIIN 3aKOHO/IAB-
9i MTOJIOKEHHS, HAyKOBI IpAalli BIYCHNX, IIPOBIBIIHN aHATI3
CYZIOBOT MPAKTUKH, BOAYAETHCS HEOAHAKOBUH MiAXix 110
MMUTAHHS BiJIMOBIIaJIBHOCTI IHBECTOPA TIPH MPUBATH3ALIIT
JepKaBHOTO MaifHa. 30kpeMa, mrpadHi caHkmii B Oib-
LIOCTI BUMAJKIB 3aCTOCOBYIOTHCS OJHOUACHO 3 3aCTOCY-
BaHHSIM OIEPATHBHO-TOCHIONAPCHKAX CAaHKINN. [likaBum
MOCTAE MTUTAHHS PO 3aCTOCYBAHHS TAKOTO BHTY CaHKIIIH,
SIK HeJIIMCHICTD JoroBopy. OCKUIBKY MiACTaBH, AKi Oymu
rependavyeHi B CTapoMy 3aKOHI, sIKi 3apa3 nepenoaveHi B
HOBOMY 3aKoHi, BificyTHi B monoxeHssx LK ta I'K. Ta-
KUM YHHOM, BOAYa€ThCsA HEOOX1IHICTh 3aKOHOaBYOI0
YTOYHEHHSI, IPUBE/ICHHS Y BIAMOBIIHICTb aKTiB, SIKI Mic-
TATDH MOJIOKEHHS NP0 BiAMOBITAIBHICTE IHBECTOPA TPH
MpUBaTU3allii AEP’KaBHOTO MaiiHa, OCKIJIbKH HEOTHAKOBE
3aCTOCYBaHHS HOPM 3aKOHOIABCTBA IIPU3BOAUTH JI0 HE-
OJTHAKOBOTO BUPIIICHHS CXOXHUX MPaBOBIJIHOCHH, IO
HETaTWBHO BIUIMBA€E HAa PO3BUTOK Ta e(eKTUBHE (DYHKIIi-
OHYBaHHS TOCIIOAAPCHKIX BITHOCHH.
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H. A. IMUJIO

couckarens HVUW npaBoBoro obecrnieuenust nHHOBaMOHHOTO pa3Butust HAIIpH Ykpaunst

K BOITPOCY Ob OTBETCTBEHHOCTHU UHBECTOPOB IIPU TPUBATU3AIINN
IroOCYJAPCTBEHHOI'O UMY IIECTBA

Hayunast cTaTes MOCBSIIEHA UCCICTOBAHIIO 0COOCHHOCTEH OTBETCTBEHHOCTH HHBECTOPOB MPU MPHUBATH3AINHU TOCY-
JTAPCTBEHHOTO MMYIIECTBAa. ABTOPOM OBIJIO YCTAHOBIICHO OTCYTCTBHE HOPMAaTHBHOTO PETYIHPOBAHHS CPE/ICTB 3aIIUTHI U
OTBETCTBEHHOCTH MHBECTOPOB B 3TOH cepe. MccnenoBanne cy1eOHOM MPaKTUKN U HAYYHBIX TPYIOB YUCHBIX JaeT BO3-
MOYXHOCTP YTBEPK/IaTh O HEOJMHAKOBBIX MOAX0/IaX K BOIPOCY OTBETCTBEHHOCTH MHBECTOPA TIPH MTPHUBATU3AIIH TOCYAAP-
CTBEHHOTO MMyIecTBa. IIpencraBnsercs HEOOXOMUMOCTh 3aKOHOIATEIPHOTO YTOYHEHUS, IPUBEICHHUS B COOTBETCTBHE
aKTOB, COZIEPIKAIINX MOJIOKEHHUS 00 OTBETCTBEHHOCTH MHBECTOPA MPH MPUBATH3AINHN TOCYIAPCTBEHHOTO HMYIIIECTBA.

Ki1roueBble cji0Ba: mprUBaTH3aINs, HHBECTOP, X0O35HCTBEHHO-TIPAaBOBAasi OTBETCTBEHHOCTD, IITPAa(HbBIE CAHKIINH, He-
JIEHCTBUTENFHOCTD JIOTOBOPA.

I. O. SHMILO

PhD Candidate of the Scientific and Research Institute of Providing Legal Framework for the Innovative
Development of National Academy of Law Sciences of Ukraine.

TO THE QUESTION OF RESPONSIBILITY OF INVESTORS IN PRIVATIZATION
OF THE STATE MINE

Problem setting. To the question of liability investors in privatization of the state property. The scientific article is
devoted to the study of specifics of liability of investors at privatization of state property. Privatization of state property
is one of the conditions for the transition to a developed market economy, which has a social landmark, the course of
which was taken by Ukraine in 1990. In the process of privatization of state property in case of violation of the conditions
of investment by buyers and violation of the implementation of investment obligations, the question arises about the
liability of the investor. The value of legal liability, including economic and legal, is now significantly increasing in
connection with the increasing role of legal remedies for the protection of violated interests.

Article’s main body. The author established the lack of normative regulation of remedies and liability of investors
in this sphere. The researching of judicial practice and scientific works makes it possible to speak about unequal approaches
to the question of investor’s liability during the privatization process. The judicial practice suggests the application of
such types of economic sanctions as fines, and operational - economic sanctions. In order to decide on the application of
different types of sanctions, it is necessary to pay attention to what kind of violation of obligations can be applied according
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to the conditions of the contract. Based on the analysis of judicial practice, it should be noted that in the process of applying
penalties, courts must always take into account the fault of the person who violated the obligation

Conclusions and prospects for the development. However, practice of courts also applies such sanction as
invalidating the contract. The application of such a sanction is controversial, as the legislation provides an exhaustive list
of grounds for recognizing a contract of sale invalid. There is a need for legislative clarification, bringing in of the acts
containing the provisions on the responsibility of the investor when privatizing the state property. For example, fines in
most cases are applied simultaneously with the application of operational - economic sanctions. As conclusion, there is a
need for legislative clarification, bringing in of the acts containing the provisions on the responsibility of the investor in
privatization of state property, since the unequal application of the rules of the law leads to unequal resolution of similar
legal relations, which adversely affects the development and effective functioning of economic relations.

Keywords: privatization, investor, penalties, economic responsibility, invalidity of the contract.
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