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OCOBJUBOCTI OB’EKTUBHOI CTOPOHU HENOJIAHHS
CYB’EKTOM JIEKJIAPYBAHHS JJEKJIAPALIII OCOBHU,
YIIOBHOBAKEHOT HA BUKOHAHHS ®YHKIINA JEPKABH
ABO MICLHLEBOTO CAMOBPSITYBAHHS

CraTTs IpUCBAYCHA TOCTIHKEHHIO O3HAK 00’ €KTUBHOI CTOPOHH HETOJaHHS Cy0’€KTOM JeKIapyBaHHS IeKiIaparii
oco0w, YIIOBHOBaXEHOT Ha BUKOHAHHs (QyHKIIH qepskaBu abo MicieBoro camoBpsimyBanus (ct. 366° KK). Hemomanust
JIeKITaparii Moxe BYMHATHCS JIrine y ¢popmi 6e3aismmbHoCTi. OO0B’I3KOBOIO YMOBOIO KPHMiHAIBHOI BiIIIOBIIaIFHOCTI 32
0e3isUTBHICTD € HasBHICTH Y 0COOHM 000B’SI3Ky HisITH IEBHIM YMHOM Ta HAsBHICTh Y JJAHUX KOHKPETHUX YMOBaX peabHOl
MOJKJIMBOCTI JIISITH B TaKUH CI10Ci0, TOOTO BiZICYTHICTH MOBAXHUX MIPUIMH HEBUKOHAHHS 000B’s13Ky. O00B’ 130K OKPEMHX
cy0’€eKTiB ofaBaTu Aekmapanii mependadennii 3akoHoM Ykpainu «lIpo 3amoGiranHs kopymmii». Budepmanii mepemik
NOB)XHUX NPHYMH HETIOAAHHS IeKIapaLii He nepeda4eHnii 3aKOHOJABCTBOM, OCKIUIBKH BCE PO3MAITTS NOBAXKHHX [IPHYNH
ampiopi HEMOXKIIMBO TEPETiYUTH.

BcranoBneHHs okpeMux 03HaK 00’€KTHBHOI CTOPOHHU HEMOJAaHHS Cy0’ €KTOM JIeKIapyBaHHS JeKiapamii ocodwu,
YIIOBHOB&KEHOI HAa BAKOHAHHS (DYHKIIIH qepskaBu abo mictieBoro camoBpsiayBanss (cT. 366° KK) yckmannene y 383Ky
3 HASIBHICTIO TIPOOJIEM 3 BiIMEeXyBaHHIM J1aHoi HopMH Bij cT. 172° KYnAII «IlopyiieHHs: BUMOT (hJiHAHCOBOTO KOHTPOJTION.
Binmosiguo mo 4. 2 cr. 512 3akony Ykpainu «IIpo 3amoGiranHs KOPyIMILii», KO 38 pe3yabTaTaMH KOHTPOIIO
BCTaHOBJICHO, 1[0 CY0’€KT IEKIapyBaHHs HE MMoJIaB JIeKiIapaiito, HarionaapHe areHTCTBO MICEMOBO ITOBiTOMIISIE TAKOTO
cy0’exTa Ipo (GaKT HEMOJAHHA JeKIapaiii, i Cy0’ €KT AeKIapyBaHHS MOBHHEH IPOTATOM JECSATH THIB 3 AHS OTPUMAHHS
TaKOTO TIOBIZIOMJICHHSI TTOJATH IEKIAPaIlifo B MOPSAAKY, BH3HAUEHOMY YaCTHHOIO IEpIIOio cTaTTi 45 mporo 3akony. Tomy
SIKIIIO CY0’€KT MeKITapyBaHHS HE TTOJaB y BCTAHOBIICH] 3aKOHOM CTPOKH JIEKJIAPaIlifo, TO BiH IOBUHEH OyTH MPUTATHY THIA
JI0 aIMIHICTpaTUBHOI BimoBiganbHoCTi 32 4. 1 ct. 172 KYnAIL. SIKiio K micist CIUTUBY JAECSITH JIHIB 3 JTHSI OTPUMaHHs
Bix HA3K moBizomiteHHs 1Tpo QaKT HEMOAAHHS JeKIaparii, Cy0’€KT He OAacTh ii, TO Ma€ HACTaBaTH BXKE KPHMiHAIbHA
BimmoBimagpHIiCTh 3a cT. 366> KK. Tomy mis BupimieHHS poOIeM 3 BiAMEKYBaHHIM IHX TPABOTOPYIIEHB CIijI
3aKOHOJIABYO 3aKPIMIUTH MOJIOKEHHSI TIPO Te, 1110 KPUMiHATbHE MPaBOMOpPYIIeHHs, ependadere cT. 366° KK, ciix BBakatu
3aKiHYEHUM TIiCIIS CIUTMBY ACCSATH JHIB 3 THS oTpuMaHHA moBigomieHHs Bin HA3K mpo HeoOXiaHICT momadi AeKmaparii.
OmnouacHo y cT. 366° KK mortiibHo 6yio 6 mepe1dadnTi MOKIHBICTD 3BIUTBHEHHS BiI KPUMIHAIBHOT BiIMTOBIAabHOCTI,
SKIIO 0c00a 10 BHHECEHHS BUPOKY CYy BCE 5K TaKH MOAACTh JEeKIapaLiio.

Ki1r04oBi ciioBa: kpiuMiHagbHE TIPABOIIOPYIICHHS, 00’ €KTHBHA CTOPOHA, O€3isSTbHICTD, HETIOMAaHHA ACeKIIapariii, He-
CBO€YACHE TOIaHHSI JeKIapaiii, Cyd’ eKT AeKIapyBaHHS.

IMocranoBka npodaemu. Ha nmepmuil mornsa  HigkuX TpyAaHouliB. OgHak AiiicHO He Oyio O KOIHUX
3’CyBaHHS 3MICTY O3HAK 00 €KTUBHOI CTOPOHHU HEMO-  MpoOJieM y BCTAaHOBIIEHHI IIUX O3HAK, SIKOW HE HasBHICTb
JaHHst Cy0’€KTOM JeKIapyBaHHs Aekiapallii ocoou, ymo-  cT. 172° KYnAIl «Ilopymennst BUMOT (hiHAHCOBOTO
BHOBA)XCHOI Ha BUKOHAHHS (YHKIIIH Jep>kaBu a00 Mic-  KOHTPOJIIO», YaCTHHOIO | skoi mepebadeHo aaMinicTpa-
neBoro camoBpsinyBanus (cT. 366° KK) He BUKIMKae THBHY BIANOBIJaIbHICTH 32 HECBOEYAcHE MOAaHHS Oe3
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MOBAKHUX MPHYWH JICKJIapaiii 0coOH, YIIOBHOBaKEHOT
Ha BUKOHAHHA (DYHKIIH fepkaBu abo MiCIIEBOTO caMo-
BpsAyBaHHS. Y 3B’S3Ky 13 LIUM SIK B TEOPil KpUMiHAJIb-
HOTO TIpaBa, TaK 1 Ha MPAKTHUIlI BUHHUKJIA TIpo0iieMa po3-
MEKYBaHHS [IUX MPaBOMOPYIIEHb, 0 MOTpedy€e BUBA-
JKEHOTO Ta OOIPYHTOBAHOTO MiAXOAY 0 i1 BUpiIIEHHS.

AHauni3 ocTaHHiX JociigxkeHb i myoaikamii. [Tu-
TaHHS BiJIMOBIJQJIBHOCTI 32 KPUMiHAJIBHI MTPaBOINOPY-
IICHHSI, TIOB’I3aHi 3 JeKJIapyBaHHIM CBOIX CTaTKiB 0CO-
0amu, YITOBHOBXKCHHMH Ha BUKOHAHHS (DYHKIIN Jiep-
XKaBW a00 MiCIIEBOTO CaMOBPSIYBaHHSI, JIOCHiKYBaIH
Taki HaykoBll, sk B. B. Anapiemmn, O. C. bonnapeHko,
J. ®@. Bononens, 0. B. I'pogenskwnii, O. O. [ynopos, 3.
A. 3aruneii, B. M. Kupuuxo, 1. I. Murpodanos, /1. M.
Micekki, M. 1. XaBpontok, B. C. Illupceka Ta in. IIpote
0arato JUCKYCIHHUX MUTaHb TaK 1 HE 3HAWIIIM CBOTO
OCTaTOYHOTO BUPIIICHHS.

MeTo10 J0CTiAKeHHS € BCTAHOBJIECHHS 0COOIMBOC-
Tell 00’ €KTUBHOI CTOPOHHU HETOAAHHS Cy0’ €KTOM JICKJIa-
pyBaHHSI AcKIaparii 0coOu, yITOBHOBAXEHOI Ha BUKO-
HaHHA QYHKLIN JepkaBu ab0 MICIIEBOTO CaMOBPSIIyBaH-
ms1 (ct. 366° KK) Ta BigMexyBaHHS HOTO Bi/l MOPYIICHHSI
BUMOT (piHaHCOBOrO KOHTpOIto (cT. 172¢ KYnAIl).

BukJiag ocHOBHOro MartepiaJy. 3akoH PO KpUMi-
HaJIBHY BIIOBIIABHICTD OMUCYE CKII]] KPUMiHATBHO-
ro MPaBOMOPYLICHHS MepeayciM 3a 03HAKaMH Horo
00’ ekTHBHOI CTOpOHH. Lle MosCHIOEThCSA THM, 11O il Yac
YYUHEHHSI KpUMIHAJIBHOTO MPABOMOPYIICHHS HaMJIeTTIIe
BCTAHOBHTH Ta 3a(ikCyBaTn HOTo 30BHIIIIHI 03HAKH, 1100
HaJaji 3’sCyBaTH ¥ 1HIIN €IEMEHTH CKJIaJy, OCKIJTbKHI
BUSIBIICHHS KPUMIHAJIFHOTO MPABOIIOPYIICHHS B TIEPITY
4epry moB’si3aHe 3 Horo 00’ eKTUBHUMU O3HAKaMH |1,
c. 101].

O0’€eKTHBHA CTOpPOHA KPUMIHAIBHOTO MPaBOIOPY-
IICHHS — I1€ 30BHINIHS CTOPOHA (30BHIILITHE BUPAYKCHHS)
KPUMIHAJIBHOTO IIPABOIIOPYIICHHS, IO XapaKTePU3yETh-
¢Sl CYCHIUJILHO HEOe3MeYHUM JTisTHHAM ([iero abo Oe3mi-
SITBHICTIO), CYCITLIBHO HEOS3MeYHUMH HACITiIKAMU, TIPH-
YUHHUM 3B’ I3KOM MK HIMH, MICIIEM, 9aCOM, 00CTaHOB-
KOI0, CIToco0OM, a TakoX 3aco0aMH BYMHEHHS
KPUMIHAJIBHOTO NMPAaBOMOPYUICHHS. YCi O3HAKH
00’ €KTUBHOT CTOPOHU MOJUISIOTHCS HA ABI IPyNU:
000B’s13K0BI1 Ta (pakynapTaruBHi. [0 000B’SI3KOBUX O3HAK
HAJICKUTh JisHHA Y Gopmi aii abo Oe3misibHOCTI. Yei
1HII1 O3HAKU € (PaKyJIbTaTUBHUMH, NPOTE SKIIO BOHU
MPSIMO BKa3aHi y qucrio3uiii crarti Oco0IMBoT YacTHHH
KK a6o 0gHO3HAaUYHO BUILIMBAIOTH 3 11 3MICTY, TO IS
JTAHOTO KOHKPETHOTO CKJIAAy KPUMiHAIBHOTO IIPABOTIO-
PYIICHHS BOHM HaOyBarOTh 3HAYCHHS 000B’ I3KOBHX [2,
c. 134-135].

Crarrero 366° KK Vkpainu BCTaHOBIEHO BiIIOBI-
JIATBHICTh 32 YMUCHE HETIOJaHHS Cy0’ €KTOM JIeKIIapy-
BaHHS JICKJIapallii 0COOH, yIOBHOBa)KEHOT HA BUKOHAHHS
byHKUi nepxaBu ab0o MICLEBOro CaMOBpPSAYBaHHS,
nependadeHoi 3akoHoMm Ykpainu «IIpo 3amo0iranHs

KOpyTIii». SIK BUAHO 13 HABEACHOT TUCIIO3UIII1, 3aKOHO-
JIaBellb B IKOCTI 000B’I3KOBOT O3HAKK 00’ €EKTUBHOI CTO-
poHu niepeadauuB JuiIe AiSHHS, TOOTO chOPMYIIIOBAB
JIaHe KpUMiHAIIbHE TIPABOIIOPYIIICHHS 32 03HaKaMH (hop-
MaJIBHOTO CKJIaJy.

Hemonmanus aexiapariii MOXXe BUMHSITHCS JIUIIE Y
(hopmi b6e30isibHocmi. Be3aisTbHICTD € TACUBHOIO (op-
MOFO MTOBEIIHKK 0COOH, 10 TIOJISTae Y HeBYMHEHH1 HElo
KOHKpETHOT 1ii (ziif), sKi BOHA MOBHHHA Oyna 1 Morjia
BUMHUTH B JJAHUX KOHKPETHUX yMOBaxX. O00OB’I3KOBOIO
YMOBOKO KpUMIHAIBLHOI BiAMOBIAAILHOCTI 32 Oe3/1isTb-
HICTb € HasABHICTh y 0CO0HM 0006 43Ky AiSITH TIEBHUM
YUHOM Ta HASBHICTh Y JIAHUX KOHKPETHUX yMOBax pe-
anbHOI Modxcausocmi NisITH B Takui croci0 [2, ¢. 141—
142].

OO00B’s30K OKpEeMHX Cy0’€KTIB MOJIaBaTH JeKIaparlii
nependadennii 3akoHoM Ykpainu «llpo 3amobiranss
kopymnuii» Bix 14 sxoBtHs 2014 poky Ne 1700-VII. Takox
y 0cOOM MTOBMHHI OyTH BIJICYTHI MOBa)KHI TIPUYHHHU BH-
KOHATH 1Iei 000B’ 530K, TOOTO Mae OyTH peasibHa MOXK-
JIMBICTh MOJIATH JICKJIApalifo. Buuepnuuii nmepenik Takux
MMOBAYXHUX TIPUYHH Hapa3i He Nepe10aueHIi 3aKOHO/1aB-
cTBOM. Xo4a y nucTi Buioro cnernianizoBaHoro cyay
VYkpainu 3 po3risiiy MUBIIBHUX 1 KPUMIHAIBHUX CITPAB
Bix 22 wepBHs 2017 poky Ne 223-943/0/4-17 «Illomno
HPUTATHEHHS 10 aAMiHICTPATHBHOI Bi/ITOBIJAIBHOCTI 32
OKpeMi MTPaBONOPYLICHHS, TIOB’S3aH1 3 KOPYIILIIEI0» 3a-
3HAYAETHCS, IO 1T TOBAKHUMH MTPUIHHAME CII1JT PO3Y-
MITH HEMOXIIUBICTh 0COOM MOJIaTH BYACHO JICKIIApallito
y 3B’3Ky 3 XBOp0O0OI0, epedyBaHHAM 0COOU Ha JIIKY-
BaHHI, BHACIIJJOK CTHXIHHOTO JuXa (TIOBEHI, MOXKEXI,
3eMIIETPYCY), TEXHIYHUX 3001B 0QilliiHOTO BeO-caliTy
HarionampHOTo areHTCTBa 3 MUTaHb 3aM00iraHHsT KOPYTI-
1ii, BUTpeOyBaHHSM BiJIOMOCTEH, HEOOX1THUX IS BHE-
CCHHS B JICKJIapaIlliro, nepeOyBaHHsIM (TPUMAHHIM) Mij
BapToro oo [3].

Sk 3ayBaxxuB JI. ®@. BosoHenp, 1eil meperik He €
BUYCPITHUM, OCKIJIBKH BCE PO3MAITTs MOBAKHHUX MPUUHH
anpiopi HEMOXXIIMBO MepeadadynuTH, OHAK BiH JI€MOH-
CTPY€E CBOEPITHUN HAPSMOK JYMOK, SIKi € OPIEHTHPOM
utst cyny [4, c. 154].

Po3misiHeMo okpemi HayKOBi TOYKH 30py HIOAO PO-
3YMIHHS TTOHSATTS «HETIOAaHHS JICKIapaIiin.

Ha nymxy K. I1. 3an01, HenogaHHs Aeknapariii — e
0e3isIbHICTh cy0’€KTa JeKIapyBaHHA, IO MOJSATaE Y
MTOCJTIIOBHOMY HEBUKOHAHHI HUM JBOX 00OB’SI3KiB: 1)
000B’s13Ky nojary jaekinapaitito 10 HA3K B ycraHoBme-
HOMY TIOPSIZIKY Y BU3HAYEHU I 3aKOHOM CTPOK; 2) a Mics
HOTO — 000B’SI3KY TIOAATH JCKJIAPAIlI0 MPOTITOM JISCs-
TH JIHIB 13 JHS oTpuMaHHs noBigomieHass HA3K mpo
HETIolaHHs Aekapanii [5, c. 229].

Jlesiki HAyKOBIII ITiJ] HETIOJAAHHAM JeKJIapailii po3y-
MIIOTh YXHUIJICHHS BiJ IMOJaHHS JIeKiapallii, To0To He3a-
MOBHEHHS ii Ha odiniiiHomy caiiti HA3K uepes Heno-
JICpKaHHs BCTAHOBJICHUX 3aKOHOJABCTBOM CTPOKIB.
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Henonanusm nexiapaiiii, Ha iX TyMKYy, € Oe3/1isTbHICTIO,
sKa Ma€ MICIle MiCNs CIUIMBY AECATH JHIB 3 MOMEHTY
OTPUMAHHS Cy0’€KTOM JCKJIAPYBaHHS TTOBITOMJICHHS BiJT
HA3K npo HemnomaHHs JieKkiapariii, 3a BiJICYyTHOCTI 00-
CTaBUH, 5K MEPEIIKOAMIN HAICKHOMY BHKOHAHHIO
cy0’exTOM AaHOTO 000B’S13KY [6, C. 872].

Sk BuaHO, mucnosunis cr. 366° KK € GiankeTHorO,
TOMY JUIsl 3’SICyBaHHS ii 3MICTy CIIiJl 3BepTaTHUCS 10 pe-
TYJIOKYOro 3aKoHOAaBcTBa. OCHOBHUM HOPMATHBHO-
TIPABOBUM aKTOM, SIKUM BCTaHOBJIEHO TTOPSIOK MOAAHHS
Jexrapariil, € 3akoH Ykpainu «IIpo 3amoGiranns kopyt-
uii». Crartsa 45 3a3HaueHOr0 3aKOHY BUUISE TPU BUIH
Jiexrapariii: 1) mopiuny; 2) y 3B’53Ky 3 NPUITUHSHHIM
JsUTbHOCTI; 3) ACKIIapalliro MpeTeH ieHTa Ha mocamy [7].

Citin Biipasy BiIMITUTH, IO BiJMOBIIHO JI0 TIPH-
MITKH 10 cT. 3662 KK, xauaumatu Ha mocamy HE €
cy0’€exTaMu JAOCIIKYBAHOTO KPUMIHAIBLHOTO MPaBO-
MOpYILIEHHS, TOMY BiAINOBIIHO HEMOJaHHs JeKaparii
MPETEH/ICHTA Ha TI0Caly He YTBOPIOE CKIIATy KpAMiHAb-
HOT'O MPaBOTMOPYIICHHS, iepeadaueHoro ct. 366° KK.

Crarrero 45 3akony Ykpainu «IIpo 3anoOiranus
KOPYMIIii» BCTAHOBJICHO, IO IMOPIYHA JeKIapallis 3a
nornepesiHiil pik mogaeThes 10 | KBITHS, a AeKIapais y
3B’A3KY 3 MPUIMHEHHAM AisIIbHOCTI — mpoTsirom 30 ka-
JICHIAPHUX JHIB 3 JTHS MPUITMHEHHSI BiIOBITHOT TisUTh-
Hocri [7].

Ha mepmmii morsi 34a€ThCs, 0 BCTAHOBJICHHS
00’€KTHBHOT CTOPOHH KPHMIHAJIBHOTO TPABOIIOPYIICH-
Hs1, iepeadaueHoro ct. 366° KK, He BUKIHKAE HIsKUX
TPY/IHOIIIB, a iSTHHS Oy/le BYMHEHE y pa3i MOJAaHHS 0~
pivHOT Jekaparllii — 1 KBiTHs, a JieKiIapariii y 3B 3Ky 3
MIPUTTUHEHHSM JiSTBHOCTI — micys crutuBy 30 IHIB 3 JHS
MIPUITUHEHHS TaKoi AisuIbHOCTI. OHAK Cy0’ €KT Jexa-
PYBaHHS MOXE TIOJaTH JEKIapallito, mpuMipom, depes
I’ SITh JIHIB MICJIs 3aKiHYEHHS CTPOKY 11 mojanns. Tomi
MoBa Oyzie WTH PO HECBOEYACHE TONAHHS JICKIIapallii,
a il cy6’exra OymyTh miamagaTy mig gito cr. 1728 KY-
nAIl «ITopymienHst BUMOT (hiHAHCOBOTO KOHTPOIIOY» Ta
kBasiikoBaHi 3a ii 4. 1 sk HecBoe4yacHe mopaHHs 0e3
MMOBKHUX MPHUYWH JICKIapaii 0coOH, YIIOBHOBaKEHOT
Ha BUKOHAHHA (YHKIIH nepkaBu abo MiCIIEBOTO caMo-
BpsiAyBaHHS [8].

Sk 3ayBakuB J[. M. MichKiB, JaHa mpo0iiema cripas-
Jli Ma€e Ba)UIMBE 3HAYCHHS, OCKUIBKU aHali3 Cya0BOi
MPAKTHKH 3aCTOCYBAHHS MOJOKCHD 3a3HAYCHUX CTaTeH
CBIJTYMTH MPO BIACYTHICTH CITOCOOIB 11 BUpimeHHs [9, c.
122].

Ha namry nymky, ane mUTaHHS MOXKe OYTH BHUpIIIIe-
HE HACTYIHHMM 4YrHOM. Tak, BiAmoBimHO 10 4. 2 cT. 512
3akony Ykpainu «IIpo 3amobiranss Kopymiiiy, SKIo 3a
pe3yiabTaTaMi KOHTPOJIIO BCTAHOBJIEHO, 110 CyO’ €KT
JIeKJIapyBaHHs HE TOJaB Jiekapaliro, HarioHanbHe
areHTCTBO MUCHMOBO MOBIJJOMIISIE TAKOTO CY0’€KTa PO
(dakT HermonaHHs Jekapalii, 1 cy0’eKT AeKnapyBaHHs
TIOBHUHEH MPOTATOM JCCATH AHIB 3 JHS OTPUMAHHS TaKO-

T'O MOBIIOMJICHHSI TTOJIATH JCKJIApaIlito B MOPSIKY, BU-
3HaYEHOMY YaCTHHOIO TIEPIIOI0 cTaTTi 45 bOoro 3akoHy
[7]. Tomy MOxHA 3pOOUTH BUCHOBOK, IO SIKIIO Cy0’ €KT
JCKIIapyBaHHsI HE TI0J]aB Y BCTAHOBJICHI 3aKOHOM CTPOKH
JeKJIapamniio, To BiH MOBUHEH OyTH MPUTITHYTHH 10
aJMiHICTpaTUBHOI BiAmoBiganpHOCTI 3a 4. 1 cT. 172°
KVYnAIL SIKmno x miclist CIUTMBY JISCSITH JTHIB 3 JTHSI OTPH-
manHs Bi HA3K mnoBizomieHHs mpo (GakT HEMo#aHHS
JieKIapailii, cyo’€KT HE MoJIacTh ii, TO Ma€ HACTaBaTH
BK€ KpUMIiHaJIbHA BiAMOBITaIBHICTB 3a cT. 366 KK.

[Ipote Ha mpakTHUIL CyH SIK TPY BUPILICHH] aAMiHi-
CTPATUBHUX, TaK i KPUMIHAIBHHUX MPOBAKEHb, HE 3a-
BX/I 3BEPTAIOTh yBary Ha Te, YW OTpUMYyBayia ocobda
nosigomiieHHs Bin HA3K npo HenomaHHs aeknapaiiii.
[IpuknanomM noaibHOT cutyallii € HacTyIHa CyJI0Ba CIIpa-
Ba. Bupoxom OpyH3eHCHKOro palilOHHOIO cyay M. Xap-
koBa BiJ 25 xoBTHsI 2027 poky ocoOy Oyio 3acyIKeHO
3a ct. 366! KK (menopmanus nexnaparii). [Ipu oMy cyn
3a3Ha4mB, Mo «He HaxicinanHs HA3K nHa anpecy oOBu-
HYBa4€HOTO ITOBIJIOMJICHHS 1010 HE TI0/1adi AeKIapartii
3aKOHOJIaBCTBO HE IMOB’S3Y€ 13 HACTAHHIM HACIIJKIB,
TOOTO HAcTaHHS BinmoBimanbpHOCTI 3a cT. 366! KK B
YMUCHOMY HEMOAAHHI AeKapariii, TIIbKN MiCHs MHUCh-
MOBOTO IMOBIIOMJICHHSI Cy0’€KTa JCKIapyBaHHS, TOMY
CyIl He TIpUiiMae 3a3Ha4YeHi JOBOJM OOBUHYBAaUCHOTO, 5K
MiJICTaBy JJIsl OCTAHOBIICHHS BUIIPABIYBAIBHOTO BH-
poxy». ToOTo cynom OyIio MpsIMO BITKUHYTO MTOCUIIAHHS
00BHHYBa4Ye€HOT OCOOH Ha Te, 110 BOHA HE OTpUMaJIa BijI
HA3K noBigomnieHHs npo HemoaaHHs aeknaparii [10].

ToMmy mUTaHHS PO3MEKYBaHHS aJIMIHICTPATUBHOI Ta
KpUMIHAJIBHOT BiJIIOBIAIEHOCTI 32 HETIOJaHHS JCKJIa-
pauii BUKJIMKae psija AucKyciid. Ha mpakTuimi moxe BU-
HUKHYTH 1 CUTyallisd, KOJU MiJ 4ac BIAKPUTTSI KPUMi-
HAJIFHOTO MPOBAKCHHS Y HABITH CYIOBOTO PO3IVISIITY
CTIpaBM JICKJIapaHT BCE TAaKHW MOJACTh JISKIapailito i Oyze
BHUMarary nepeksamidikamii Horo aiit 3 KpUMiHaIBHOTO
MPaBOMOPYIICHHS Ha aIMiHICTpaTHBHE.

VY 3B’s3Ky 3 IIUM JIesIKi HayKOBIIi TTOB’3yIOTh KBaJi-
(hikarriro Takux Jil 3 HASIBHICTIO YU BIJICYTHICTIO JICK/Ia-
panii B €1uHOMY JIep)KaBHOMY PEECTPi B MOMEHT TIpH-
HWHATTA pimeHHs o crpasi [11]. Taky mo3uriro 3aiima-
I0Th 1 OUIBIIICTh CYAiB. 3Ba)Kal0uu Ha BiICYyTHICTH B
Teopii Ta Ha MPAKTHIII €TUHOT MTO3UIIIT 010 BUPIIICHHSI
Ja”oro nuranus, /. @. Bonosens IponoHye BUKIACTH
mucnosuiito cr. 366° KK B Takiii pepakmii: «YMucHe
HETIOIaHHS Cy0’ €KTOM JICKJIapyBaHHS JeKIapariii ocoowu,
YIIOBHOBAXXEHOI Ha BUKOHAHHS (pyHKIiN nepxkaBu abo
MICIIEBOTO CaMOBpPSAyBaHHs, Ieper0aueHoi 3aKoHOM
Vkpainu «lIpo 3amobiraHHs KOPYIIii», SKIIO Take Ji-
SIHHSL OyJI0O BYMHEHO 0CO00I0, SIKY TPOTATOM POKY OyIo
MiIAHO aMIiHICTPATHBHOMY CTATHEHHIO 338 BUMHCHHS
aJIMiHICTPATUBHOTO MPABOMOPYIICHHS, ITepe10a4eHOr0
4. 1 ct. 172° Konekcy Ykpainu npo agmiHicTpaTuBHi
MIPaBOMOPYLIEHHs, a00 & 000010, PaHille CyIUMOIO 3a
3JI0YHWH, IependadeHuit cTartaMu 366> abo (ta) 366°
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noro Konexcy». Ha mymky aBTopa, monioHa moBejiiHKa
0co0u CBiTUHUTH IO i CTiiiKy aHTHUCOIaTBHY CIPSIMO-
BaHICTh, @ TOMY Ma€ KapaTucsi caMe KpUMiHaJIbHO-TIpa-
BOBUMH MeTonmamu [4, c. 159].

OpHak, Ha HaIly AYMKY, Taki 3MiHH HE BHpIIIATh
icHytouy npobnemy. [lo-niepiie, Taka curtyatis Oyze mo-
PYIICHHSIM TPHHIUIY «non bis in idem» (3aboponu
MIPUTSATHEHHS JI0 BiAMOBIAAILHOCTI YW MOKapaHHs IBivi
3a ofHe 1 Te xk AistHHA). [To-1pyre, He 30BCiM 3pO3yMiJIO
gepe3 sIKAI caMe 4ac TMPOTITOM POKY TiCIsI MPUTATHEH-
HSl 0COOM JI0 aJMiHICTPaTUBHOI BiAMOBIAAIBLHOCTI CIIijT
BIJIKpHBAaTH KpUMiHAIIbHE TPOBAKEHH 32 CT. 366° KK.

JI. M. MichKiB B3arajii BBakae, 1o MOKapaHHs 3a
HETOoJIaHHA Cy0’ €KTOM JIeKIIapyBaHHsI AeKiapaiiii ocoou,
YIOBHOBAXE€HOT Ha BUKOHAHHS (PYyHKIIH nep:kaBu abo
MICIIEBOTO CaMOBPSITyBaHHs, Mae OyTH, aje He KpUMi-
HaspHe. Ha #ioro 1ymKy, BCTAaHOBICHHS aJMiHICTpaTHB-
HOI BiAMOBIIANBHOCTI 32 YMUCHE HETIOJaHHs JIeKIapaiii
Topsi/1 i3 BKa3iBKOrO B 3akoHi «[1po 3amobiranHs kopyT-
1ii» Ha Te, 0 CKIIaJaHHs aAMiHICTPaTHBHOTO IPOTOKO-
7y 3a IPaBOIOPYIIEHHS, 0B’ s13aHe 3 KOPYIILI€I0, TATHE
3BIILHEHHS 13 3aiiMaHO1 1TOCaan, BUJAETLCS TOCTATHIM
3ac000M pearyBaHHS JiepkaBu Ha moniOHi (aktu. [lana
MIPONO3ULIis 3a0€3Me4nTh I'YMaHi3alilo BiANIOBiAaIbHOC-
Ti 3a Taki JISHHS Ta yCyHE MPOoOJieMy B PO3MEKYBaHHI
YMHCHOTO HETIOIaHHS JIeKIapallii Bijl il HeCBOE4acHOTO
MOJJaHHSA, OCKUIBKU He Oye ToTpeOu B OCTaHHIN Gopmi
[9, c. 122].

Ha Harme nepexkoHaHHsI, KpEMiHaJIbHA BiAMOBIAAIb-
HICTh 3a HENOJaHHS JeKjapalii Bce )X TaKu Mae OyTH.
[Tpu oMy 3aKiHYCHHM KpUMIHAJIbHE TPABOIOPYIICH-
Hs1, mependadene ct. 366° KK, ciij BBaskatu micis cruiu-
BY JICCSATH JIHIB 3 JHSI OTPUMAaHHSI IMOBiJOMJICHHS BiJI
HA3K npo HeoOXiHICTh TIofadi Jaeknapaitii. lane mo-

JIOKEHHSI CITiJ] 3aKPIMUTH 3aKOoHOaB4Y0. OTHOYACHO Y
ct. 366° KK nouinbHo Oyio 6 nepeadaduT MOXIUBICTD
3BUTLHEHHS Bl KpUMIHAIILHOT BIIMOBIIATLHOCTI, SKIIO
ocoba J1o BHHECCHHSI BUPOKY CY/Iy BCE K TaKH ITOJacTh
JIeKIIapariizo.

BucnoBku. Heronanus nexiapatii Moxe BUUHSTH-
cs1 maire y gopmi 6e3aisubHOCTI. OO0B’I3KOBOKO YMO-
BOIO KPUMIHAJIBHOT BIAMOBIAAILHOCTI 32 OE3/1isIIbHICTD
€ HasBHICTh Y 0COOM 000B’SI3KY JIISITH IEBHUM YHHOM Ta
HASBHICTh y JAHUX KOHKPETHUX YMOBaX peajbHOT MOXK-
JUBOCTI JISITH B TaKWid cOci0, TOOTO BiJICYyTHICTh TO-
BXHUX MPUYUH HEBUKOHAHHA 000B’s3Ky. OO0B’ 30K
OKpeMHUX Ccy0’€KTIB IMOJaBaTH JeKiapariii nepenoaueHui
3akoHoM Ykpainu «lIpo 3amobiranns xopymiii». Bu-
YEPIHUHN MePEesTiK MOBAKHUX MPUYMH HETTOJaHHS JICKIIa-
panii He epeadadeHMid 3aKOHOIABCTBOM, OCKIJIbKH BCE
PO3MAITTSl MOBAKHUX MPHYMH alpiopi HEMOXKIIHBO Tepe-
JIYHTH.

BcranoBneHHst okpeMux 03HaK 00’ €KTHBHOT CTOPO-
HU HETIOJaHHS Cy0’€KTOM JIeKJIapyBaHHs ACKIaparii
0oco0u, YITIOBHOBa)KEHOT Ha BUKOHAHHS (DYHKITIH JIepika-
BH ab0 MmicmeBoro camoBpsayBanus (cr. 366° KK)
YCKJIaJTHEHE Y 3B’S3KY 3 HasIBHICTIO IPOOIIEM 3 BiIMEK-
yBaHHsIM JaHo1 Hopmu Bif cT. 172° KYnAII «Ilopymen-
HS BUMOT (pIHAHCOBOTO KOHTPOIIO». BupimuTu nane
MUTAHHS MOYKJIMBO 3aKOHOJIABYO 3aKPIMMBIIH MOJTOKEH-
HSI TIPO T€, 10 KPUMIHAIBHE MPABOTIOPYIIEHHS, TIEpe/I-
Gauene cT. 366° KK, ciij BBakaTy 3aKiHYE€HUM ITicCis
CIUIMBY JIECATH JIHIB 3 JIHS OTPUMAaHHS MOBIJOMIICHHS
Bixmt HA3K npo HeoOxiaHicTh monadi Aexiapariii. OmxHo-
gacHo y cT. 366° KK mominbeao Oyino 6 mepeadadutu
MOXKJTMBICTh 3BIJIBHEHHS BiJl KPUMIHAIBHOI BIIMOBIAAIb-
HOCTI, SIKIIIO 0c00a JI0 BUHECEHHSI BUPOKY CYIy BCE XK
TaKH TIOAACTh JICKIIapalIliro.
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PECULIARITIES OF THE OBJECTIVE SIDE OF THE FAILURE
OF THE DECLARANT TO SUBMIT A DECLARATION OF A PERSON AUTHORIZED
TO PERFORM THE FUNCTIONS
OF THE STATE OR LOCAL SELF-GOVERNMENT

Problem setting. At first glance, clarifying the content of the objective side of the failure of the declarant to submit
a declaration of a person authorized to perform the functions of the state or local self-government (Article 3663 of the
Criminal Code) does not cause any difficulties. However, there really would not be any problems in establishing these
signs, if not for the presence of Art. 1726 of the Code of Administrative Offenses «Violation of financial control
requirementsy. In this regard, both in the theory of criminal law and in practice, the problem of distinguishing between
these offenses has arisen, which requires a balanced and reasonable approach to its solution.

Analysis of recent research and publications. The issue of liability for criminal offenses related to the declaration
of assets by persons authorized to perform the functions of the state or local self-government has been studied by such
scholars as V. V. Andrieshyn, O. S. Bondarenko, D. F. Volonets, Y. V. Hrodetskyi, O. O. Dudorov, Z. A. Zahynii,
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V. M. Kyrychko, I. I. Mytrofanov, D. M. Miskiv, M. 1. Khavroniuk, V. S. Shchyrska, and others. However, many
controversial issues have not been finally resolved.

The purpose of research is to establish the peculiarities of the objective side of the failure of a declarant to submit
a declaration of a person authorized to perform the functions of the State or local self-government (Article 3663 of the
Criminal Code) and to distinguish it from the violation of financial control requirements (Article 1726 of the Code of
Administrative Offenses).

Article’s main body. Failure to submit a declaration may be committed only in the form of inaction. A prerequisite
for criminal liability for inaction is that the person has an obligation to act in a certain way and that in these specific
conditions there is a real opportunity to act in this way, i.e., no valid reasons for failure to fulfill the obligation. The obli-
gation of certain entities to file declarations is established by the Law of Ukraine “On Prevention of Corruption”. The law
does not provide for an exhaustive list of valid reasons for failure to file a declaration, since it is impossible to list all the
various valid reasons a priori.

Establishment of certain signs of the objective side of the failure of the declarant to submit the declaration of a person
authorized to perform the functions of the state or local self-government (Article 3663 of the Criminal Code) is complicated
due to the problems with distinguishing this provision from Article 1726 of the Code of Administrative Offenses «Violation
of Financial Control Requirementsy. This issue can be resolved as follows. Thus, in accordance with part 2 of Article 512
of the Law of Ukraine «On Prevention of Corruptiony, if the results of the control establish that the declaring entity has
not submitted a declaration, the National Agency shall notify such entity in writing of the fact of failure to submit a
declaration, and the declaring entity shall submit a declaration within ten days from the date of receipt of such notification
in accordance with the procedure specified in part one of Article 45 of this Law. Therefore, if the declaring entity fails to
submit the declaration within the statutory time limits, it must be brought to administrative liability under Part 1 of Article
1726 of the Code of Administrative Offenses. If, after ten days from the date of receipt of a notification from the NACP
on the fact of failure to submit the declaration, the subject fails to submit it, criminal liability under Art. 3663 of the
Criminal Code should be imposed.

Conclusions and prospects for the development. The criminal offense under Art. 3663 of the Criminal Code should
be considered completed after ten days from the date of receipt of the notification from the NACP on the need to file a
declaration. To resolve the problems with the distinction between Art. 3663 of the CC and Art. 1726 of the CAO, this
provision should be enshrined in law. At the same time, it would be advisable to provide for the possibility of exemption
from criminal liability in Art. 3663 of the CC if a person submits a declaration before the court verdict.

Key words: criminal offense, objective party, inaction, failure to file a declaration, late filing of a declaration,
declarant.
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