roeae€eB BOJIOAUMUP IBAHOBUY
KaHIUAAT IOPUINYHNX HAYK, IOLEHT, OEHT Kadenpu
3eMEJIBHOTO Ta arpapHoro npasa HamionanbsHOTO
FOPUIMYHOTO YHiBepcHuTeTy iMeHi SIpocnaBa Mynporo
ORCID 0000-0002-9572-9659

VIIK 349.41
DOI 10.37772/2518-1718-2024-2(46)-6

AKTVYAJIBHI ITPABOBI IMTAHHA OPEHU 3EMEJIBHUX AIJIAHOK
B CYHACHHUX YMOBAX

CratTs IpUCBsIYEHA AOCII/DKEHHIO aKTyaJIbHUX IMUTaHb OPEH/IU 3eMEJIbHHUX JUITHOK B Cy4YaCHUX YMOBaX. ABTOPOM
POBIIISIAIOTHCST TMTAHHS 11010 MPABOBOTO BU3HAUEHHS IIPaBa OPEH/IN 3eMENTbHUX JIISTHOK, OCOOIMBOCTEH TOHOBJICHHS
OpPEHJIHMX BIJIHOCHH Ta peaiizalii opeHaapsMH MepeBakKHOTO MpaBa KyIiBiIi 3eMelb CIIbChKOTOCIIOAaPCHKOTO
MIPU3HAYCHHS.

ApPryMeHTYEThCS, 1[0 B CyYaCHUX yMOBaX IOHSTTS MpaBa OPSHIIU 3eMEJIbHUX AUISHOK HE BIANOBIAA€ YNHHOMY
3aKOHOJABCTBY. IlinKpeciroeTbes HasiBHICTh B 3aKOHOJIABCTBI IBOX IPAaBOBUX MOAEJEH HaJaHHS 3eMJII HAa yMOBax
CyOOpeH/IM: TTepIla MOJIe)Ib BUMarae 000B’I3KOBO OTPUMAaHHSI 3T0/IM BJIACHHKA, a Ipyra, HaBIIaKH, Ha/1a€ IPaBo OpPEHIapIo
CaMOCTIHO BHpINIyBaTH THUTaHHS cyOopeHmu 3emuri. Ha mijcraBi aHami3y 3aKOHOJABCTBA IIOAO CYOOpPEHAM 3eMITi
CTBEP/KYETHCS TIPO HASIBHICTH Y OpPEHIApsl 36MENbHOI AIITHKA 0OMEXEHOT0 MpaBa PO3NOPSIKEHHS OPEHIO0BAHOIO
3eMEJIbHOIO IIITHKO0, @ TOMY [TPOIOHYETHCSI BHECTH BiIIMOBIIHI 3MiHH B 3aKOHOABCTBO.

KoncraryeTbest ipo c(OpMOBaHICTb CY/IOBOi MPAKTHKH 11010 [TOHOBIICHHS JIOTOBOPIB OPEHAN 3eMJIi Ta peaizaii
MIepeBaYKHOT'O 1paBa OpPEeHAAps Ha YKJIAJEHHS HOBOTO JI0roBOopY opeHu. OHOUYACHO NMPOIOHYETHCS CyI0OBUM OpraHam
IIPU PO3TIISi/L CHpaB JaHoi KaTeropii 3poOMTH JOAATKOBI MPaBOBI BUCHOBKH 3 METOIO MPaBHIIBHOTO 3aCTOCYBAHHS HOPM
3akony Ykpainu «IIpo opeHmy 3emiti», Tak sIK OKpeMi MUTaHHS NOTpeOyIoTh JOAaTKOBOTO OOTOBOPEHHS Ta OCMHUCIICHHS.

3niificHeHO y3arallbHeHHsI Ta aHaJli3 Cy1oBUX pilieHb BepxosHoro Cyay 1moao peaiizailii opeHiapeM rnepeBaKHOro
npaBa KyIiBIli 3eMEJIbHHUX AUISTHOK CUIBCHKOTOCIOAAPCHKOT0 MpHU3HaueHHs. Y poOOTi 3po0iIeH i BUCHOBOK, 1110 OCHOBHI
npaBoBi no3uwii 3acrocyBanus cT. 130-1 3K Ykpaiun Bxke 3HaiIm cBoi BijoOpakeHHs B moctaHoBax Bepxosnoro Cyy.
Ha npyromy erami 00iry 3eMeNbHUX AIISTHOK CUTBCHKOTOCIIONaPCHKOTO MPU3HAYEHHS OCHOBHUM ITHTAHHSIM JIJIS CyTOBHX
OpraHiB MOBUHHA OyTH MOBEIIHKA Cy0’ €KTIB IIpH peari3amii mpoueaypu BiadyKeHHs 3eMenbHO1 TUaHKH. KoHCTaTyeThes
000B’SI3KOBICTh HAJIGKHOTO BHKOHAHHS BJIACHUKAMH 3€MEJIbHUX JIUITHOK, OPSHAAPSIMH, HOTApiyCcaMH, a TAKOX 1HIIMMHU
cy6’extamu Bumor ct.130-1 3K Ykpainu mozno 3abe3neueHHs peaiizaiii opeHiapeM NepeBa)KHOro rnpasa KyIiBii
3eMENTbHUX AUISTHOK CIIbCHKOTOCIIOAAPCHKOT0 TIPH3HAYCHHS.

Kiro4oBi cjioBa: mpaBo opeHan 3eMiti, CyOOpeHIa 3eMeNTbHOT TiITHKH, TOHOBJICHHS JOTOBOPY OPEH/IH, ITEPEBaXKHE
IIPaBO OpEHAAps, Mepeaada IepeBaxKHOro IpaBa, 3eMEIbHUM crip, npakTuka Bepxosuoro Cyny.

IMocTanoBka npodsiemu. B ymoBax puHKOBOTO 00i-
Ty 3eMellb 3eMelIbHE 3aKOHO/IaBCTBO MOCTYMOBO 3MiHIO-
€TBCS Ta YIOCKOHATIOETHCS. Hes3Bakaroun Ha MOSBY
TaKUX BUJIB KOPUCTYBaHHS 3eMJICHO, IK eM(DiTeB3uC i
cynepdiiii opeHaa 3eMeb 3aIUIIAETECI OCHOBHUM
BUIOM BHKOPHCTAHHS 3eMEIbHUX UITHOK. MiXK THM B
OCTaHHIN Yac 3’ IBUJIMCh HOPMH, SIKi JICTAIIbHE PETYIIIO-
I0Th CYOOpEeHy 3€MeNbHUX AUISHOK, mepeadadaroTh
0CcOONMMBOCTI MOHOBJIEHHS 1 peani3alilo NepeBaKHOTO
IpaBa OpeHaps Ha YKIIAJaHHS JOTOBOPY OPEHIIH 3eMIT,
a TaKOX 3aKpIIUISIOTH MEePeBaKHE MpaBa OpeHaaps 3e-
MEJTbHOI JIUISTHKA KYTiBIII 3¢MEIbHUX JIIISTHOK CLITbCHKO-
rOCIIOJapChKOTO Mpu3HaueHHs. ToMy 3BepTaeMo 0co-
OnuBY yBary Ha OKpeMi IPaBOBI IUTAHHS JOTOBIPHOTO
BUKOPUCTAHHS 3¢MeJIb Ha YMOBaX OPSHIIH 3 METOIO T10-

JAIBIIOT0 YIOCKOHAJICHHS 36MEILHOTO 3aKOHOIABCTBA
VYkpainu.

MeTo10 cTaTTi € ZOCIIKEHHS Ta OOIPYHTYBaHHS
KOMIIICKCY aKTyaJIbHUX MUTAaHb OPEHAN 3eMEIbHUX Jli-
JSTHOK B CYYaCHHX YMOBAX 3 YPaxyBaHHSIM 3MiH y UMH-
HOMY 3aKOHOIABCTBI YKpaiHM, BUSBICHHS CKJIaJHHX 1
HEOJIHO3HAYHMX MTUTAaHb y CYJI0Bil MpakTHIli BepxoBHO-
ro Cyay om0 po3mIsay 3eMelTbHUX CIOPIB BITHOCHO
OPEHJIU 3eMJIi, HaJlaHHs MPOMO3ULill 11010 YIOCKOHA-
JICHHSI 3¢METTHHOTO 3aKOHO/IABCTBA B IIbOMY HATIPSIMKY, &
TaKOXX po3po0Ka MPOMO3HMLiH, IKi 3a0€3MeuyIoTh OHa-
KOBE 3aCTOCYBaHHs CyI0OBUMHU OpraHAMU HOPM 3€Mellb-
HOTO 3aKOHOJJABCTBA.

AHaJi3 oCTaHHIX T0CaiTKeHb i myOJikaniii. Teo-
PeTHYHI MUTAHHS BUKOPHCTAHHS 3eMJIi HA YMOBaX OpeH-
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CYYACHI JOCIIA>KEHHS 3EMEJIBHOI'O TA ATPAPHOI'O ITPABA

1 B NEpioJl PUHKOBOTO 00Iry 3eMelbHHUX JiISHOK
Oy B LICHTP1 yBaru Takux HAyKOBIB, 5K B.1. Aunpeii-
ues, PM. I'nigan, H.B. Inekis, L.I. Kapakam, I1.®. Ky-
nuand, H.P. KobGernpka, A.M. MipolIHHUYEHKO,
M.B. Illynsra Ta in. Takoxx okpemi mpobieMu opeHIu
3eMeNIbHUX AiIAHOK posrinananu: O.B. bopaeHiok,
M.C. KocTtrouenxko, JI.B. Jleiioa, JI.P. MicbkeBHd Ta iH.
Bonnowac 3 ypaxyBaHHAM 3aKOHOIABYMX 3MiH B 3aKOHO-
JABCTBI MUTAHHS OO0 MPAaBOBOTO BU3HAYCHHS IIpaBa
OpCHIM 3eMENTFHIX TUITHOK, 0COOIMBOCTEH TOHOBJICH-
HSl OpPEHTHUX BiTHOCHH Ta peaiizallii opeHapsMu nepe-
Ba)KHOT'O IIpaBa KyIIiBIi 3¢MeJIb CLILCHKOTOCIONAPCHKO-
T0 IPHU3HAYCHHS 3aIHIININCH 03 TEOPETUIHOTO Ta
MPAKTHYHOTO BUBYCHHS T4 BUCBITICHHS.

Bukaag ocHoBHOro marepiaiy. Ilepimm akryanb-
HUM NTUTaHHSIM 3aJIMIIA€THCS TIPABOBE BU3HAUCHHS Tpa-
Ba OpEH/IM 3eMeNbHOT AUIsTHKH. Binnosigsao 1o ct. 93 3K
Vikpainu [1] ta ct. 1 3akony Ykpaiuu «IIpo openay
3eMJIi» [2] IpaBoO OPEHIM 3eMEIbHOT JIIISTHKY — 11e 3a-
CHOBaHE Ha JIOTOBOPi CTPOKOBE IJIATHE BOJOMIHHS 1 KO-
PUCTYBaHHA 3eMEJIbHOIO JUIHKOI0, HE0OX1HOIO OpeH-
JIapeBi JUIsl TPOBAHKCHHS MiANPUEMHHUIIBKOI Ta 1HIIOT
JSIBHOCTI. Mik THUM B OCTaHHIX IMyOJiKaIisfax 1mo10
BKA3aHOI TEMAaTUKU TIPOMOHYETHCS PO3MIIIATH JTOTOBIp
OPEH[IH 3eMIIi SIK MTPABOYHH, 32 SKHM OJIHA CTOPOHA ITe-
penae iHIIOI TIIBKY KOPUCTYBAHHS 3€MEIBHOIO JiNISTH-
koto [3, c. 209].

AHaJTi3 IpaBOBOTO BU3HAYCHHS ITPaBa OPEH/IN 3eMJTi
HaJIa€ 3MOTY CTBEP/UKYBATH, 1[0 OPEH/IapI0 HAJIEeKaTh
JIBI MPaBOMOYHOCTI: BOJIOAIHHA 1 KopucTyBaHHs. [Ipo-
Te, Ha HAIly ITyMKy, Take MOHSTTS IpaBa OPCHIH 3e-
MEJbHUX JUISTHOK B Cy9acHHX YMOBaxX He BiJIOBigae
YHHHOMY 3€MEJIbHOMY 3aKOHOIABCTBY, TaK SIK Ha MPO-
TsA31 OCTAHHIX POKIB BOHO 3a3HAJIO ICTOTHHUX 3MiH. 3
TEOPETHYHOT TOYKH 30PY BHHUKJIIO TTUTAHHS 100 MOXK-
JUBOCTI TIIyMA4YCHH IIPaBa OPCHM 3€MIIi B IIIUPOKOMY
PO3yMiHHI, sIKe BKITFOYA€ B ceO€ 1 IPaBO PO3MOPSHKECHHS
3eMEJIBHOIO JIISTHKOIO, SIKe Ma€ 0OMEKEHUHN XapaKTep.

Posmisiparoun 1ie muTaHHs, B eIy Yepry, MoTPiOHO
3BEPHYTHCS 10 MMPABOBOTO PETYIIOBAHHS CYyOOpEHIH
3emJii. B JiTeparypi miaKpecioBanochk, Mo 3apa3 mpu
cyOopeHai 3eMeIbHUX IUISHOK ICHYIOTh JIBi IIPaBOBi
MOJICJTI peali3amii HaJaHHs 3eMJI1 Ha [IbOMY THTYJIi:
nepina MoJiellb BAMarae 000B’I3KOBO OTPUMAaHHS 3TOJIH
BJIACHUKA, a JIpyra, HaBMaKH, HAJa€ TPABO OPCHIAPIO
CaMOCTIHHO BUPIIIYBATH TTHTAHHS CYOOPEHIH 3eMIi [4,
c.149-151].

[Tpu peanizarii nepioi Mojesl HaJaHHS 3eMeTbHOL
IUITHKH B CyOOpEH Ty 3/1iHCHIOETHCS 3a 3TOIYIO BIACHU-
Ka 3emuii (opeHmoxaBi). Hampukian, BiAMOBIIHO 10
ct. 8 3akony Ykpainu «lIIpo openay 3emii» [2] opennao-
BaHa 3eMeJbHA JITHKA a00 11 YacTHHA MOXKeE IepeaaBa-
THCS OpEHJapeM y cyOopeHay 0e3 3MiHM IiTbOBOTO
MIPU3HAYEHHS, SKIIO L€ Tepe10adeHo J0roOBOPOM OpeH-
I abo 3a MUCHMOBOIO 3TOIOI0 OPEHIOMABI (KpiM BHU-

MajKiB, BA3HAUCHUX 3aKOHOM). Y pa3i HeHaJaHHs Bill-
MOBi/Il HA MPOTO3HUIIII0 OpeHJAAps MO0 OTPUMAaHHS
3rONU HA HAJIAHHS 3eMENTbHOT JUISTHKH, [i1 OPSHI0ABIIS
MOTPIOHO PO3MISAAATH K peani3allis MPUHIUITY «MOB-
4a3Hoi 3roau». BapTo 3a3HavaTH, 1Mo B IOPUINYHIN JTi-
Teparypi BiKe apryMEHTyBaJIOCh, IO [TPAaBO 3eMJIEKOPHUC-
TYBaHHS SIK TIPABOBHU THTYJT BIAMOBIIA€ MEBHIN CYKYII-
HOCTI ITOBHOBAYKEH 1100 3€MENIHHOT JUISHKH 1 BKITFOUae
KOPUCTYBaHHS Ta, y NEBHUX BHUITAJKaX, BOJIOMIHHS Ta
00MEXECHOTO ITpaBa PO3MOPSIKEHHS HEfO (HAIPUKIIA,
[UISTXOM HaJ[aHHS 3eMEJIbHOT JIUISTHKU B CyOOpeHny) [5,
c. 220].

[Ipore Ha Hamry OyMKy, B I[bOMY BHITAKY (IIepIia
MpaBOBa MOJICINIb) OPCHIAPI0 HE HAICKUTH MTPABOMOY-
HICTh PO3MOPSIKEHHS 36MEIbHOIO JISTHKOIO, TaK SK
BHKITIOYHO BJIACHUK BH3HAYAE MOXKIIUBICTH peaizamii
MpaBa PO3MOPSHKCHHS 3€MEJIbHOIO JTUISTHKOIO (Y TOMY
pasi i LUIIXOM MOBYA3HOT 3TOJH).

Jlpyra npaBoBa MojieJIb CyOOPESH M 3eMJTI 3aKPITUTIO-
€THCS TIPH peaizallii mpaBa OpeHIU 3eMETbHUMU JTi-
JSIHKaMU, PO3TALIOBAHUMHE Y MaCHBi 3€MeIb CLITbCHKO-
rocrofapceKoro npusHadeHHs. Bigmosigao xo 3K Ykpa-
THU BITACHUKH Ta OPEHIAP] TAKUX 3eMENbHHX JUTTHOK Ha
nepiof il 1OroBOpPY OPEHAM MOXYTh OOMiHIOBAaTHCS
HaJC)KHUMH IM TIpaBaMy KOPHCTYBAHHS 3eMEIbHIMH
JOUITHKaMU [UITXOM B3a€MHOTO YKJIQTAHHS MK HUMH
JIOTOBOPIB OpEeH/IH, CYOOPEHIM BiAMOBIIHUX iJSHOK.
[Ipu upoMy yKIIaICHHS TOTOBOPY CYOOPEHIN HE MOTpe-
Oye€ 3rofil OPEHIOABIIS, & OPSHIAP 3ATHUIIAETHCS BiIITO-
BiJIaJIbHUM TI€pe]] OPEHI0IaBIIeM 32 BUKOHAHHS JIOTOBO-
py openau (ct. 37-1 3K Vkpaiun) [1].

OnnouacHo c1.93 3K Ykpainu mnepenbauae, sSKIO
OpEeHJapeM 3eMEeNbHOI JUISHKHU € IHII[aTop CTBOPEHHS
IHAYCTPiaJbHOTO MapKy, Taka 3eMeNIbHA JIsTHKA a0o0 ii
YaCTHHU TEPENalOThCSI HUM Y CYOOpeHIY yJacCHHKaM
IHAyCTpiaJbHOTO MApKy BiAMOBIIHO A0 3€MEIBHOTO 3a-
KOHOZIaBCTBA YKpaiHu 0e3 IMOIepeHbOr0 MOTOKEHHS 3
OPEH/IOABIIEM, SIKIIO 1€ HE CYNIEPEUIUTD TOTOBOPY OPEH-
JIA TAKOi 3eMeJIbHOT NiIsiHKH [ 1].

TakuM 9UHOM, aHaJi3 3eMEIHHOTO 3aKOHOAABCTBA
010 CYOOPEHIM 3eMITi JI03BOJISIE CTBEPKYBATH, 1110 B
CY4YaCHUX YMOBAX OPEHAAPIO 3eMETbHOT TIISTHKH TaKOXK
HAJISKHUTB 1 IPABO PO3MOPSIKEHHS, SIKE Ma€ OOMEKCHUI
Xapakrep.

[Mo-gpyre, 3aIUIIAIOTHECS AKTYAIBHUMHU TTHTAHHS
peairizamii mepeBaKHOTO IpaBa OpeHapsl Ha IIOHOBJICH-
HsI JIOTOBOPIB OPEH/IM 3eMEIbHUX JUISTHOK. BepxoBHwMiA
Cyn Ha IpOTsI31 OCTaHHIX I’ SITH POKIB MPUITHAB BENUKY
KUTBKICTh TPABOBMX IO3HUIIH 1010 BHPIIIEHHS MPO-
OJieM 3aCTOCYBaHHS TPAaBOBUX HOPM CT. 33 3aKoHY
VYkpainu «Ilpo openny semi» [2]. [Ipu upomy nipu Bu-
PIIICHHI CHIOPY MiAJSTaIo 3aCTOCYBAaHHIO 3eMENbHE 3a-
KOHOJ[ABCTBO HA Yac 3BEPHEHHS OpeHIaps 10 CYIy.

Mix TuM npuitHsITHH 3aKoH Ykpainu Bif 05 rpymaHs
2019 Ne 340-IX «IIpo BHECEHHS 3MiH J0 JEIKUX 3aKO-
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HOJIAaBYUX aKTIB YKpalHH IIOJI0 MPOTHIIT peiiepcTBy»
[6], icTOTHO 3MiHUB MTPABOBUH ITiIXi]] OO MTOHOBJICH-
HSl OPEHJHMX BiHOCHH. Ha choromHi 3aKoHOAaBCTBOM
YITKO PO3MEKOBYETHCS 3MICT IMTOHATH TIOHOBICHHS J0-
TOBOPY OPEH/IM 3eMJIi» Ta «IIEPEeBaKHE PABO OpEHAAPS
Ha YKJIaJICHHS IOTOBOPY OPEH/IM 3eMJIi HA HOBUH CTPOK».
Crarts 33 3akony Ykpainu «IIpo openmy 3emiti» BH-
KJIaJIeHa Y HOBIM pefakxiiii, ika peryiatoe yKIaaeHHs
JIOTOBOPY OPEHIIM 3eMJIl Ha HOBUM CTPOK B MOPSAKY
peamizariii nepeBakHOrO Tpasa opennaps [2]. OmHo-
YaCHO MPUITHCH IIi€1 CTATTi HE MiIJIATaI0Th 3aCTOCYBaH-
HIO JI0 IOHOBJICHHSI JIOTOBOPIB OPEHAM 3eMJIi, TaK K IIi
nuTaHHs perynoiorees cT. 126-1 3K Vkpainu [1] ta
cT. 32-2 3akony Ykpainu « [Ipo openay zemmi» [2].

Kpim toro posnin IX «IlepexinHi momoxeHHs» 3a-
koHy Ykpainu «IIpo openmy 3emmi» Big 06.10.1998 p.
Ne 161-XIV [6] nonoBHeHO ab3aiieM YETBEPTHM, KU
nepeadayae, 0 NOHOBIEHHS TOTOBOPIB OPEHIN 3eMIIi,
YKJIQJICHUX JI0 HaOpaHHS YUHHOCTI 3a3HaYCHUM 3aKo-
HOM, 31 ICHIOETbCS Ha yMOBaX, BU3HAYCHUX TaKHUMH
JIOTOBOPAMHU, 3a MpaBUJIaMHU, YUHHUMHU Ha MOMEHT iX
yKIIaJieHHs. AHaJi3 MpaBoOBUX MO3UIIH BepxoBHOTO
Cyny mokasye HEOIHO3HAUHICTh BUPINICHHS ITUX TTH-
TaHb, a TOMy He BUMa/ikoBO BepxoBuuii Cyn B 2023 pori
nepenas crpaBy Ne 906/1314/21 Ha po3risan nanatu
KacariifHoro rocrnoapchKoro cyay y ckiaai BepxoBHo-
ro Cyny [7].

[Tpu posrsiai BkazaHoi cripaBu BepxoBuuit Cyn y
mocTaHoB1 Bix 23 muctonamy 2023 p. MIAIIOB HACTYITHHAX
BHUCHOBKIB: 1. 3MICT MOHSTTS «IIOHOBJIEHHS 1I0TOBOPY
OpeHIN», TIPO siKe WaeTbes B a03. 4 posn. IX «Ilepexin-
Hi IoJIOKeHHs» 3akoHy Ykpainu «[Ipo opermy 3emii»,
Oa3yeTbcs came Ha mojoxkeHHsX cT. 126-1 3K Ykpainu,
II0 TOB’S13y€ MOXIIUBICTH TIOHOBICHHSI iCHYIOUOTO 0~
TOBOPY 3 HASIBHICTIO B IIbOMY JOTOBOPi 000B’S3KOBOT
YMOBH IPO HOTr0 MOHOBINEHHS. 2. [IOHATTS «IIOHOBJICHHS
JIOTOBOPY OPEHIIN», TIPO siKke HaeThes B a03. 4 po3m. 1X
«Ilepexinni nonoxxenns» 3axony Ykpainu «IIpo openmy
3eMJ11», Ta MOHSATTS ITOHOBJICHHS JOTOBOPY OPEHIN,
sIKe MicTHIIOCS B 3akoHi Ykpainu «IIpo opeHay 3emii»
B TIONEpeTHIN peaakiii, € 3MiCTOBHO pi3HUMH [7].

Orxe, BepxoBauii CyJ1 aklieHTyBaB yBary Ha Te, 1110
BIJICYTHI OKpEeMi HOPMH TIpaBa, SIKi YiTKO PO3MEKOBYIOTh
3aCTOCYBaHHS HOPM IIpaBa 010 «IIOHOBJICHHS JIOTOBO-
PiB OpeHAn», TaK SIK 3MICT IIbOrO TEPMiHY iCTOTHO Bif-
PI3HSETBCA B 3aJICXKHOCTI BiJ penakiii c¢t. 33 3akoHy
Vxpainu «I1po openmy 3emi». Ha Bka3aHi 00CTaBUHH B
JiTepaTypi BKe 3BepTajacs yBara Ta J0JaTKOBO Ii[-
KPECIIIOBAIOCH, IO 3aKOHOJABENb HE J1a€ BU3HAUYCHHS
MIOHAThH «IIOHOBIICHHS» Ta «IIPOJIOHTAIlis, 1 HE BBayKa€e
X TOTO>KHHMHU, TIPO IO CBIAYUTH YCTAHOBJICHHS Pi3HUX
Tporenyp JUIs iX peamizanii [8, ¢. 174].

OHOYaCHO NOTPIOHO 3a3HaYaTH, 10 peatizallis me-
PEBaXKHOTO MpaBa OpeHAaps Ha YKIAJACHHS I0TOBOPY
OpCHIM Ha HOBHIA CTPOK BIIIOBIIHO JO CTapOi peaaKiIii

cT. 33 3akony Ykpainu «I[Ipo openmy 3emii» nependada-
Jla HAaIpaBJICHHS HA apecy OpeHI0MaBIs MPOEKTY J0-
JIATKOBOI YTO/iM, 8 YAHHA BKa3ye IMPO HEOOXiTHICTh HAJI-
CIJIAHHS MIPOCKTY IOTOBOPY OpeHAM 3emMii. Ha xais, 1ie
MUTaHHS OKpeMo He BupinieHo Bepxosuum Cynom. Cyn
KacaliifHOT IHCTaHIi{ TUTBKU OOIPYHTYBAB, 1110 BKa3iBKa
Ha MPOEKT MPABOYNHY MO0 MPOTOBKCHHS OPEHIHUX
MPABOBIIHOCHH SIK Ha JOJATKOBY YOIy UM Ha JOIATKO-
BUI1 TOTOBIp HE BIUTMBA€E HAa CYTh HASIBHOTO BOJICBHSIBIICH-
HSI OpeHIapst Ha TIPOIOBKEHHS OPEHTHIX ITPABOBITHOCHH
(1.6.42 nocranoBu). Ha Hamm momisij, mpoeKkT A0MaTKOBOi
YIOIU Ta MPOEKT IOrOBOPY OPEHIIH Pi3Hi JOKYMEHTH 3
IpaBOBOi TOUKH 30py. BepxoBHuit CyJ Bke HEOTHOpa30-
BO 3BEPTaB yBary Ha 000B’SI3KOBICTh HaJICHIIAHHS 3 JINC-
TOM-TIPOTIO3HUIIEI0 BIAMOBITHOTO JOKyMeHTY. Kpim Toro,
MPH PO3IVIsIII BKA3aHOT CIIpaBu He OyJI0 €IHOCTI CYIIIB
Bepxosnoro Cyy, a ToMy BHCIIOBIIEHA OKpeMma JyMKa
IOJI0 I[LOTO TIUTaHHS [9].

[o-TpeTe, iCHYIOTH TIPOOIEMH IIOO 3aCTOCYBAHHS
¢1.130-1 3K Vkpainu [1], sika 3akpiruiroe, o opeHaapi
3eMeNbHUX JAUISHOK CITbCHKOTOCIOAaPCHKOTO MPU3HAa-
YCHHS MAIOTh ITEPEBAKHE MPABO KYIIBI TAKUX IUITHOK
Ta HAJICKHUTH JI0 cy0’ekTiB Apyroi yepru. OpeHmap Moxe
peaizyBaTH Take MpaBo Yy pasi BiACYTHOCTI cy0’ekTa
MepeBakHOTO MpaBa Mmepioi 4epru abo BiAMOBH
cy0’eKTa Mmepnioi 4epru BiJI peaizallii Takoro mpasa.
Takox B 3aKOHOJABCTBI 3aKPIIUTIOETHCS CKJIaIHA MPO-
Leaypa peatizailii nepeBakHOTo MpaBa KyIiBJIi 3eMelTb-
HOT JUISHKH CiJTbCHKOTOCIIOIAPCHKOTO MPU3HAYCHHS Ta
MOXJINBICTh MepeAadi 1[bOTo MpaBa iHIIiNH 0cobi, sfKa
BIJIMOBITHO JTO 3aKOHY MOYKe HaOyTH Y BJIACHICTh TaKy
3eMeTIbHY JIISTHKY.

3 yacy ckacyBaHHs MOPaTOpiio MIOJ0 MPOAAXKY 3e-
MEJIBHHUX JUITHOK CLTBCHKOTOCIONAPCHKOTO MPH3HAYCH-
Hs cyzioBa npaktruka BepxosHoro Cyny BiIHOCHO pealti-
3a1ii mepeBakHOTO MpaBa OpeHaaps KyMiBili 3eMeIbHOL
JUISTHKH, TIepeadi [bOoro mpasa iHIoi 0coOu Ta 3acTo-
CYBaHHS HAJICKHHUX CIIOCO0IB 3aXHUCTy MpaB OpeHIaps
noCTynoBO (popMy€eThCsi. AKIIEHTYEMO OCOOJIMBY yBary
Ha HACTYITHI paBOBi BUCHOBKH BepxoBHoro Cymy, sKki
3a0€e3MevyrTh OJIHaKOBe 3acTocyBaHHs cT. 130-1 3K
VYkpainu.

Tak, B mocranoBi BepxoBroro Cymy Bin 16 »oBTHS
2023 p. y cupasi Ne 526/2909/21 migkpecItoeThCsI, MO
MO3UBavYeM HE MepeslaHo MepeBaxkHe NpaBo (i3uuHil
0c001, OCKIJIbKY BiH HE 3JIIHCHUB 3aXO/IiB IIIOJIO0 JICPIKaB-
HOT peecTparlii nepeaayi mepeBaKHOTo MpaBa Ha KyIiB-
JI10 3€MEITbHOI AUISTHKY Y TIOPSAJIKY, TIepe10adeHoMy ISt
Jep KaBHOI peecTparlii 00TsDKeHb pedOBUX TIpaB Ha 3e-
MEJIbHI JIIJISTHKH, Ta HE MOBIJIOMHUB TIPO 11¢ BJACHUKA
3eMEJIbHOI IUITHKY MPOTATOM TPHOX POOOUMX IHIB 3 JTHS
JIep)KaBHOI peecTpallii mepexoay Takoro mpaea [10].
OTtxe, opyieHHs 3 00Ky mo3uBava (opeHaaps) mpo-
HeypH Mepeadi IepeBaKHOTO MpaBa € MiACTaBOO IS
BIIMOBH B 33JI0OBOJICHHI ITO30BY.
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B mocTanoBi Big 04 xoBTHs 2023 p. y crpasi
Ne 526/2910/21 Bepxopuuii CyJ akIIeHTY€E yBary, 1o
HaJIeXKHUI Ta e(peKTUBHUI cr1ociO 3aXUCTy MOPYIIEHUX
3eMeNIbHUX TIPaB y pasi MpoJaxy 3eMeIbHOT TIISTHKH
CLIIBCBKOTOCTIONIAPCHKOTO MPU3HAYCHHS 3 MOPYIICHHIM
MePeBaKHOTO Ipasa ii KyMiBJi € MpaBo Mpes’ IsBUTU JI0
Cyly T030B MpO TIEpPEeBEACHHS HAa HHOTO IMpPaB Ta
000B ' 3KiB MOKYTIIIA B TIOPSIJIKY, BU3HAYEHOMY YAaCTHHOIO
yerBeproro ctarti 130-1 uporo Konekcy. B cBoro uepry
MOJIAaHHS TT030BY PO BU3HAHHS IOTOBOPY KYIIBIIi-IIPO-
JIAKy 3eMeJIbHOT JUITHKYA HEJIMCHUM € Hee()eKTUBHUM
croco0oM 3aXHCTy MOPYLIEHOTO MEPEBaXKHOTO MpaBa
openpmaps [11].

Takox MOTPiOHO MOTOAUTUCH 3 MPABOBUM BHCHO-
BkoM BepxoBnoro Cyny 11010 HEMOXKJIMBOCTI 33]J0BO-
JICHHsI TI030BHOT BUMOTH FOPUAMYHOI 0COOH, siKa 3Bep-
HyJIach 710 cyxy B 2022 pomi 3 BUMOTOIO TIPO «IIepeBe-
JIGHHs TpaB Ta 000B A3KiB mokynus 3 1 ciuns 2024
POKY», OCKIIEKH BOHA CIIPSIMOBaHA Ha 3aXHUCT IIpaBa
Mo3MBava Ha MaiOyTHE 1 Takuii crocid 3aXUcTy HE Iie-
pendauenuii [IK Ykpainu ta 3K Ykpainu [12]. ITepe-
BEJICHHS CICIliaJIbHUX MPaB Ta 000B sI3KiB TOKYIIIIS 32
JOTOBOPOM KYTIBII-IPOJAXy 3€MEIbHOI AINSTHKH 10
01.01.2024 p. nependagaioch BUKIIOUHO JJIsi TpOMa-
JIIH YKpaiHU.

Bepxosuuit Cyn, po3rnsanatoun crnpasy Ne 678/
1309/22, 3anummB kacauiHy ckapry 6e3 3aJ10BOJICHHS,
TakK K He OyIT0 BCTAaHOBJICHO TOPYIICHHS TOPSIKY TIPO-
JIKy 3€MEJIbHUX JIUITHOK CUThCHKOTOCTIOAPCHKOTO MPH-
3HayeHHs. Cyau OiANUIN TpaBUIBHOTO BUCHOBKY MPO
BIJICYTHICTh MiJCTaB JJs NMEpPEeBEJACHHS MpaB Ta
000B"s3KiB TIOKYMIIS Ha [TO3MBaya, TaK K OpeHAAp 3e-
MEJIbHOT JIISTHKH IICIIsl OTPUMAHHS BKa3aHUX MOBiIO-
MJICHB ITPOTSITOM MICSIIISI HE CKOPHCTABCS CBOIM Iepe-
BXXHUM TIPaBOM Ha KYIIBIIO 36MEJIbHHUX JIISHOK Y
OpeH/I0NaBLIsl Ta HE MOBIJOMUB HAJIEKHUM YHHOM HO-
Tapiyca mpo CBO€ Oa’kaHHS CKOPUCTATHCS ITePEBAKHUM
npasoM [13]. Ha nam nomsaa, B 1boMy BUIIAJAKY OpEH-
Jap (paKTUYHO BiAMOBHMBCA Bijl CBOTO NMEPEBAYKHOTO Mpa-
Ba KYIIBJII 3eMEIIbHUX JIJSHOK, a BIIMOBIJIHO BIACHUK
MaB MPaBO yKJIAJaTH JOTOBOPHU KYIIiBIi-TIPOJAXKY 3€-
MEJbHUX JTUISHOK 3 TPETHOI0 0CO00I0.

BucHoBKku. AHami3 ipaB opeHAaps 3eMeNIbHOT [i-
JSTHKU HaJIa€ 3MOTY CTBEPIKYBATH, [0 YHHHE 3eMEITbHE
3aKOHO/IaBCTBO MOCTYIIOBO B YMOBaX PUHKOBUX BiJHO-
CHH JI03BOJISIE€ OPEHAAPSAM 3I1HCHIOBATH OOMEKEHE Mpa-
BO PO3IOPSAHKEHHS OPEHAOBAHOIO 3€MEJBHOO TiIISTH-
koro. ToMy, Ha Ham MOTIsA, NOTPIOHO BHECTH 3MiHHU B
3aKOHO/IaBCTBO YKpaiHH LIOA0 MPaBOBOIO BU3HAYCHHS
MpaBa OPCHAH 3eMENbHOI NUISTHKH 3 YpaxXyBaHHIM
OCTaHHIX 3MiH B 3eMEJIBHOMY 3aKOHO/IABCTBI. OpeHIapro
HAJIEKHUTb IPABO BOJOIIHHS, KOPUCTYBAaHHS Ta OOMexe-
HE 3aKOHOaBCTBOM TIPABO PO3MOPSIIHKEHHS 36 METHHOIO
TISTHKOIO.

CynoBa npaxkTHKa 10/10 3eMeIbHUX CIIOPiB BiAHOC-
HO TIOHOBJICHHSI JTOTOBOPIB OPEH/IN 3€MJII Ta pearizarii
MepEeBaXKHOTO TIpaBa Ha YKJIAJCHHS HOBOTO JIOTOBOPY
opeHau GpakTUYHO Bke chopmyBanacek. [Ipore Ha mpak-
THI cepen cyniii BepxoBHoro Cyny HeMae €JIHOCTI.
Kpim TOro, BUHHKAIOTh OKpEMi IMHUTAHHS, sIKi MOTPiOy-
I0Th J0JIaTKOBOTO OOTOBOPEHHS Ta ocMucieHHs. OTxe,
CYIOBUM OpraHaM IpH pO3IVIII CHpaB JaHOI KaTeropii
MOTPiOHO 3pOOUTH JOAATKOBI MPABOBI BUCHOBKH 3 Me-
TOIO MIPABUIIBHOTO 3aCTOCYBaHHS IPABOBUX HOPM CT. 33
ta [lepexiaHuX mojoxeHsb 3akoHy Ykpainu «I1po open-
Ty 3eMJTi».

[Ipaktuka BepxoBHoro Cyny 11010 3aCTOCYBaHHS
¢1.130-1 3K VYkpainu noctynoBo popmyerbes. OCHOBHI
MpaBOBi MO3MUIIT BXKe 3HAUIIA CBOT BiJOOpaKCHHS B
[IOCTAaHOBAX CyAy KacaliiHoi iHcTaHLil. 3 mepuoro ciu-
Hs 2024 poKy MoyaBcs IPyTrHid eTar 00iry 3eMeJIbHUX
JIUISTHOK CLTBCHKOTOCIIONAPCHKOTO MpHu3HadeHHs. Bin
JIO3BOJISIE FOPUIUYHUM 0C00aM, CTBOPEHUM 3a 3aKOHO-
JaBCTBOM YKpaiHu, OyTH MOKYIIIIEM 3eMENbHUX TIISTHOK
CLIIBCBKOTOCIIOIAPCHKOTO TPU3HAYCHHSL.

Tomy, Ha Hall MOMIIAN, OCHOBHUM IHUTaHHAM JJIS
CYJIOBHX OpraHiB IMOBWHHA OYTH TOBEJIIHKA Cy0’€KTIB
MIpH peaizarii npoueaypu BiIUyKEHHS 3eMEIbHOI [i-
JSHKY. BracHuKuM 3eMenbHUX AUTSTHOK, OpeHapi, HoTa-
piycH, a TaKOX 1HII Cy0’€KTH 3000B’s3aH1 HATCKHUM
yuHOM BuKoHyBaTH BUMOrH cT.130-1 3K Ykpainu momno
3a0e3MneyeHHs pealizallii OpeHaapeM MepeBaKHOro mpa-
Ba KYIIIBII 3eMEJBHUX TUITHOK CLTECHKOTOCIONAPCHKOTO
MIPU3HAYCHHSI.
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CURRENT LEGAL ISSUES OF LAND LEASE IN MODERN CONDITIONS

Problem setting. In the context of land market turnover, land legislation is gradually changing and improving. Despite
the emergence of such types of land use such as emphyteusis and superficies land lease remains the main type of land use.
Meanwhile, recently, there have been rules that regulate in detail regulating the sublease of land plots in detail, provide
for the specifics of renewal and exercise of the lessee’s preemptive right to entering into a land lease agreement, as well
as establish the lessee’s pre-emptive right to purchase land plots for agricultural purposes. agricultural land plots.
Therefore, we pay special attention to certain legal issues of contractual land use under lease with a view to further
improving of the land legislation of Ukraine.

Purpose of the research is to study and substantiate a set of pertinent issues related to the leasing of land plots in
contemporary conditions. It seeks to identify complex and ambiguous issues within the judicial practice of the Supreme
Court and to provide recommendations for the improvement of land legislation in this area.

Analysis of recent researches and publications. The theoretical issues surrounding land use under lease conditions
during the period of market circulation of land plots, as well as the specificities of the emergence, alteration, termination,
and renewal of lease relations, have been central to the work of scholars such as V.I. Andreitsev, R.M. Hnidan, N.V. Ilkiv,
LI Karakash, P.F. Kulynych, N.R. Kobetska, A.M. Miroshnychenko, M. V. Shulha, and others. However, issues concern-
ing the legal definition of the right to lease land plots, the peculiarities of renewing lease relations in contemporary condi-
tions, and the exercise of pre-emptive rights by lessees to purchase agricultural land have remained insufficiently studied
and addressed both theoretically and practically.

Article’s main body. The first topical issue is the legal definition of the right to lease a land plot. The lessee has two
powers: possession and use. Meanwhile, this concept of the right to lease land plots does not correspond to the current
legislation in the contemporary conditions.

In the literature, it has been emphasized that there are currently two legal models for implementing the sublease of
land plots: the first model requires the mandatory consent of the owner, while the second grants the lessee the right to
independently decide on the sublease of the land.

The second legal model of land sublease is affirmed in the context of leasing land plots located within agricultural
land arrays and does not require the consent of the lessor. The initiator of the industrial park also has the right to sublease
the land plot or its parts without prior approval of the lessor. Thus, the analysis of the land legislation on land sublease
allows us to assert that, in contemporary conditions, the lessee of a land plot also holds the right of disposition, which is
limited.

Secondly, the issues related to the exercise of the lessee’s preemptive right to renew land lease agreements remain
relevant. Currently, the law clearly distinguishes between the concepts of “renewal of a land lease agreement” and “the
lessee’s preemptive right to enter into a land lease agreement for a new term”. The Supreme Court emphasizes that the
lack of distinct legal provisions that clearly differentiate the application of laws regarding the “renewal of a land lease
agreement”, as the meaning of this term significantly varies depending on the version of Article 33 of the Law of Ukraine
“On Land Lease.” Moreover, it is important to note that according to the previous version of Article 33 of the Law of
Ukraine “On Land Lease”, it was required to send a draft additional agreement to the lessor, while the current version
stipulates the necessity of sending a draft land lease agreement. Unfortunately, this issue has not been separately resolved
by the Supreme Court.

Thirdly, there are problems with the application of Article 130-1 of the Land Code of Ukraine, which stipulates that
tenants of agricultural land plots have a preemptive right to purchase such plots and are second priority. The legislation
also sets out the procedure for exercising the preemptive right to purchase agricultural land and the possibility of transfer-
ring this right to another person. The case law of the Supreme Court regarding the exercise of the lessee’s preemptive
right to purchase a land plot, transfer of this right to another person and application of appropriate remedies to protect the
lessee’s rights is gradually being formed. The author analyzes the legal opinions of the Supreme Court which ensure
uniform application of Article 130-1 of the Land Code of Ukraine.

Conclusions and prospects for the development. The current land legislation allows tenants to exercise a
limited right to dispose of the leased land plot, and therefore they have the right to own, use and dispose of the land
plot limited by the rules. Ukrainian legislation needs to be amended to provide a legal definition of the right to lease
a land plot.

The court practice regarding the renewal of land lease agreements and the exercise of the preemptive right to enter
into a new lease agreement has actually already been formed. Meanwhile, certain issues require additional discussion and
reflection. Thus, the judicial authorities need to adopt additional legal opinions in order to correctly apply the legal
provisions of Article 33 and the Transitional Provisions of the Law of Ukraine “On Land Lease”.

The Supreme Court is gradually developing the practice of applying Article 130-1 of the Land Code of Ukraine.
Therefore, in our opinion, the main issue of judicial practice in the future should be the proper implementation by land
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owners, tenants, notaries, and other entities of the requirements of Article 130-1 of the Land Code of Ukraine to ensure
the exercise by the tenant of the preemptive right to purchase agricultural land.

Key words: land dispute, land lease right, lessee’s preemptive right, renewal of a lease agreement, sublease of a land
plot, Supreme Court practice, transfer of preemptive right.
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