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IMocranoBka nmpo6uaemu. 2014-2015 pp. ozname-
HYBaJIUCA PO3POOKOIO 1 MPUMHATTAM B YKpaiHi HU3KH
3aKOHIB, CIIPSIMOBAaHUX Ha peopMyBaHHsI Cepr BHIIOT
OCBITH, HayKH Ta iIHHOBAIIHOI AisTbHOCTI (3aKoH YKpa-
iau «IIpo Bumy ocBity» Bin 1 aunus 2014 p., 3akon
VYxpainu «I1po HayKoBY 1 HAYKOBO-TEXHIYHY JISUTbHICTBY
Bix 26 nucronmaga 2015 p.). 3akonamu YKpainu Bixg
15 numus 2015 p. parudikoBano Yroay Mk YKpaiHOIO
1 €BpornericbkuM Cor030M TIPO y4yacTh YKpainu y Pam-
KOBi#l mporpami €Bpomneiicbkoro Cor3y 3 HayKOBUX
nociipkens Ta iHHoBanii «lopuzont 2020» ta Yromy
(y dopmi 0OMiHY HOTaMK) MK YKpaiHOIO Ta €Bponeii-
cekuM COr030M PO BiTHOBJICHHS Ail Yroau Mix Ykpa-
fHor0 Ta €BporneiicbkuM CriBTOBApUCTBOM PO HAYKOBE
1 TEXHOJIOT1YHE CIiBPOOITHUIITBO. KpiM TOTO, HA TAaHMA
9ac MiArOTOBIEHO HU3KY 3aKOHOMPOEKTIB I0A0 TMij-
TPUMKH 1 PO3BUTKY 1HHOBAIII{HOT AisIIBHOCTI.

VY HaBeIeHHMX 3aKOHAX Ta 3aKOHOIPOEKTaX 3HAYHA
yBara npuiII€ThCsI TOCUIICHHIO POJIi BUIIUX HABYAIb-
HUX 3aKJIaJ{iB Ta HAYKOBHX YCTAaHOB AK CyO’€KTiB Bij-
HOCHWH B 1HHOBaIIHI#N cdepi. 30kpeMa, iaeTbes mpo
3aIpOBAKECHHS JIOIATKOBUX MPABOBUX MEXaHI3MiB CTH-
MYJIFOBaHHS JICP)KABHUX BUINUX HABYAIBHHUX 3aKIIAJIiB
JI0 KOMepIIiaizaii pe3yyibTariB HayKOBO-TEXHIYHOI [Ti-
spHOCTI. BifgTak, icHye moTpeda y mpoBe/IeHH1 HayKo-
BOTO aHaJli3y OCHOBHUX MOJIOKEHb 3raJlaHNX 3aKOHIB
1 3aKOHOTIPOCKTIB Y YaCTHHI 3/1IHCHEHHS MAaiTHOBHUX ITPaB
IHTEJIEKTYaIbHOT BIIACHOCTI BHUIIUMH HABYAJILHUMHU 3a-
KJIaJIlaMH.

AHaJi3 0OCTaHHIX J0CTiIZKeHb. TeOpeTHUHY OCHO-
BY JOCII/DKEHHsI CKJIaJI POOOTH TaKHX HAYKOBIIB, SIK
1O. €. Aramanosa, 1. ®@. Kosann, O. B. Koxanoscbka,
B. M. KpaBuyk, €. O. Miuypin, P. b. IlIumxka Ta iH.

Buxkiajg ocHoBHoro marepiasy. CTaHoM Ha ChOTO/I-
Hi BHIII HABYAJIbHI 3aKJIaJi YKpaiHU € TIOTY)KHUMH 1H-
TEJICKTyaJbHUMH [IEHTPAaMHU, Y SIKUX CTBOPIOETHCS 3HAU-
Ha yacTHWHa 00’ €KTiB MpaBa IHTEJIEKTyalbHOI BIACHOCTI.
Tak, 3a qanumu JlepkaBHOI CIIy’)KOM 1HTEICKTYaIbHOT
BJIACHOCTI YKpaiHuW, HaliBUINAa BUHAXIJIHUIIbKA aKTHB-
HICTb cepejl 3asiBHUKIB — IOPUANYHUX 0Ci0 TpaauLiiHO
CIIOCTEpIracThes caMme y 3aknaziB ocBit (40% Bix 3a-
raJIbHOI KIJBKOCTI ITOJAaHUX 3asiBOK HA BUHAXOMU 1 KO-
pucHi monemi) [1, ¢. 24]. 3a Takux yMOB 0COOJIMBOT aK-
TyaJbHOCTI HaOyBa€e MUTaHHS €()EKTUBHOTO 3/TIHCHEHHS
BUIIMMH HABYAIBHUMU 3aKJIaJJaMH HAJICKHHUX 1M Maii-
HOBHX IPaB IHTENEKTYaJIbHOI BIACHOCTI.

BinmHocwHH, K1 BHHUKAIOTh y XOJIi peatizailii iHHO-
BaIliifHOTO IMKITY, BKIIOYAIOTh y cee: a) BiIHOCHHHU
LIOZ0 CTBOPEHHS 00’ €KTa 1HTEIEeKTyaIbHOI BJIACHOCTI,
SIKWI CTAHOBUTH OCHOBY 1HHOBAIIiT; 0) BITHOCHHHU IIOJI0
JIOBCJICHHS 00’ €KTa iHTENEKTyaJIbHOI BIACHOCTI JI0 IIPH-
KJITHOTO CTaHy JJIsl BAKOPHCTAHHS SIK IHHOBAIIIT (CTaHy
IHHOBAIIHHOTO MPOJYKTY); B) BITHOCHHH OO0 peai-
3amii (BIPOBAHKEHHS) IHHOBAIIH y BUpOOHNIH cdepi
(BUrOTOBJIEHHS iHHOBaLIMHOT poyKii) [2, ¢. 125-126].

CTaHOM Ha ChOTO/IHI BHIII HABYAJIbHI 3aKJIaJIU Niepe-
Ba)XHO € YYaCHUKaMU BIJTHOCHH Ha MEPIIii 3 IUX CTaiH,
BHCTYIAIOYH JIUIIE «TCHepaTOpaMH iIei» Ta 4acTo He
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SAKYBIBCHKMM 1. €. 3niiicHenns: MaifHOBHX NMPaB iHTeIeKTYa bHOT BAACHOCTI BUIIHMH HABYAJTLHAMH 3aKJIaaMHA

BKHMBAIOYH 3aXOJIiB IOJIO 1X MOAIIBIIOT KOMepITiami3aliii.
V 1boMy acrnexTi BapTo BiA3HAYUTH, 10 3aKOH YKpaiHH
«IIpo BHILly OCBITY» MICTUTh HU3KY IIOJIOKEHB, L0 PO3-
MIUPIOIOTH MOKJIMBOCTI BHUIMX HABYATBHUX 3aKJalliB
10710 1X y4JacTi B iHHOBaLlIHHMUX IpoLecax, IpuIoMy He
TUTBKH Ha CTaJlii CTBOPEHHS BIIOBITHUX 00’ €KTIB Mpa-
Ba IHTEJIEKTYalIbHOI BIIACHOCTI Ta HAOYTTS NMpaB HA HUX,
ane i Ha cTajii iX MoJasbIIoOro BIPOBAJKCHHS Y BU-
pobumunii mponec. Tak, BIAMOBIAHO 10 CT. 68 3aKoHy
Vkpainu «I1po BUIIly OCBITY» HayKOBa, HAYKOBO-TEXHIY-
Ha Ta IHHOBAI[IHA MisJILHICTh MOXE TPOBAIUTHCH BU-
IIMMU HABYAJIFHUMHU 3aKIaJaMHU, Y TOMY YHCII 4epes
CTBOPEHI HUMH FOPUIMYHI 0COOHU, IPEIMETOM JTisITBHOC-
Ti SIKMX € JIOBEICHHS PE3ylbTaTiB HAyKOBOi 1 HAyKOBO-
TEXHIYHOI JiSUTbHOCTI BUIIOTO HABYAJILHOTO 3aKJIaJy J10
CTaHy IHHOBAIlIHHOTO MPOYKTY Ta WOTO MOJAJIbIIa KO-
MepIiiamizaris.

Ha BimHOCHHM 32 y4acTIO BHIIMX HAaBYAJIbHHUX 3a-
KJIQJIiB Y BIJIHOCHHAX IIIOJI0 3/1IHCHEHHS MAHOBHX ITPaB
IHTENIEKTYaIbHOT BIIACHOCTI MOMIAPIOIOTHCS TIOJIOKEHHS
IMBUIEHOTO 3aKkoHOMaBcTBa (KHura 4, rasa 75 LuBinb-
HOTO KojeKcy YKpaiHH, creliaibHe 3aKOHOJIaBCTBO
y cdepi iHTeNneKTyallbHOT BITacHOCTI). BiamoigHo a0 4. 2
cT. 167 LuBinbHOTO KOAEKCY YKpaiHU Jiep>KaBHI BUILI
HaBUYaJIbHI 3aKJIaJI1 HAJIEXkATh JI0 FOPUIHMIHHUX OCIO Imy-
omiyHoTO TIpaBa. A ct. 82 Kozekcy nependadeHo, o Ha
IOPUANYHHX OCi0 MyONiYyHOro MpaBa y IUBUIbHUX Bif-
HOCHHAX ITOIIHPIOIOTHCS MOJIOKEeHHS 1boro Komekcy,
SIKIIO 1HIIIE HEe BCTAHOBIICHO 3aKOHOM. 32 TAKUX YMOB
Ba)XJIMBOTO 3HAUYEHHS B KOHTEKCTI PEry/tOBaHHS BiIHO-
CHH IHTEJIEKTyalIbHOI BIACHOCTI, OCOOJIMBO 32 Y4acTIO
JIepyKaBHUX BUIIMX HABUAIBHUX 3aKJIaJliB, HAOyBae crie-
LiajabHE 3aKOHOJABCTBO Y c(hepi OCBITH 1 HAyKH.

Bapro Big3zHauuTH, mo y 3akoHi Ykpainu «IIpo
BHUIILY OCBITY» MICTUTBCS] YUMAJIO TTOJIOKEHB, 110 CTOCY-
I0THCSl TUTAaHb 1HTENEKTYaJIbHOI BIACHOCTI Y cepi Bu-
moi ocBiTH. Tak, cT. 69 maHoro 3aKoHy, SKa Ma€e Ha3BY
«IIpaBa iHTeNIEeKTyaapHOI BIACHOCTI Ta iX 3aXHCT», TIe-
pendadeHo, 30kpemMa, Take:

— BUINI HABYAJIBHI 3aKJaJd MAlOTh IIPaBO PO3IIO-
psUDKATHCS MAHHOBUMH IIPAaBaMH iHTEJICKTYaIBHO] BIac-
HOCTI Ha 00’€KTHU MpaBa IHTENEKTyalbHOI BIACHOCTI
(1. 2);

— BHUIII HaBYaJbHI 3aKjagd 341HCHIOIOTH 3aX0IU
3 BIPOBAKEHHS, BKIIIOUAIOUH TpaHC(ep TEXHOJIOTIH,
00’€KTIB MpaBa 1HTEICKTYaJ bHOI BIACHOCTI, MAWHOBI
MpaBa Ha sKi BOHU HaOynu (4. 5).

Kpim TOro, HU3Ky MoJI0KEHb 00 IHTENEKTYaIbHOT
BIIACHOCTI 3akpimieHo cT. 70 3akony Ykpaiau «IIpo
BHIILY OCBITY», BIIMIOBIHO /10 SIKOi BUIINK HABYALHUH
3aKJiajl y HOpsiIKy, BU3HaYEHOMY 3aKOHOM, Ta BiJIOBI/-
HO JI0 CTaTyTy Ma€ MpaBo, 30KpeMa, OpaTi y4acTs y (op-
MYBaHHI CTaTyTHOTO KaIliTaly iHHOBAIIHHUX CTPYKTYP
i YTBOPEHHX 32 y4YacTIO BUIIUX HABYAIBHUX 3aKIIaJIiB
MAJTHX HiIIPHEMCTB, III0 PO3POOIISTIOTH 1 BIIPOBAKYIOThH

IHHOBAIIIHY TPOYKIIIfO, MIJISXOM BHECCHHS JI0 HUX
HeMareplaJIbHUX aKTUBIB (MaWHOBHUX TpaB Ha 00’ €KTH
MpaBa IHTEJIEKTYaJbHOI BIACHOCTI); IUIIXOM BHECEHHS
HeMaTepiaJlbHUX aKTHUBIB (MAWHOBUX TpaB Ha 00’ €KTH
MpaBa IHTEIEeKTyalbHOI BIIACHOCTI) OpaTH y4acTts y dop-
MYBaHHI CTaTyTHOT'O KaIliTajly iHHOBallIHHUX CTPYKTYp
PI3HUX THITIB (HAYKOBHX, TEXHOJIOTTYHHX TTApKiB, Oi3HEC-
1HKY0aTOpiB TOIIO).

Bumuit HaBuanpHU 3aKIaj K Cy0’€KT MalfHOBUX
IpaB iHTENEKTYyalbHOI BIaCHOCTI BIIPaBi pO3IOPSIKA-
THCS BKa3aHUMU TIpaBaMM Ha IiJICTaBi BiAMOBITHUX
1oroBOpiB. MneThes, HacamIiepest, po JI0roBOPH, TIEPE]-
OaueHi m1aBoto 75 L{uBibHOTO Kofiekey YKpaiHu (JTileH-
31{HMIT JOTOBIp, TOTOBIP PO NEPEAAHHST MAHHOBHX TIPaB
IHTEJEKTyanbHOI BIaCHOCTI TOIO0). BiamosinHo 10 4. 1
cT. 27 3akoHy Ykpainu «IIpo BHIIy OCBITY» BHIIMHA Ha-
YaJIbHUH 3aKJIa]] PAIFOE Ha 3acaax HempHOYTKOBOCTI.
BingnosigHo, BpaxoBytouu npumnucu ct. 1117 [{usineHo-
IO KOZICKCY YKpaiHu, BUIIMI HABYAJIbHUN 3aKJIaJl, HABITh
MIPUBATHUI, HE MOXe OyTH CTOPOHOIO Y JIOTOBOP1 KOMEp-
iHHOT KoHIleClT.

3aKpIIUTIOIOYH MTPABO BHIIUX HABUYAIGHUX 3aKJIaJiB
PO3MOPSIKATHCS MAHHOBIMHE IIPaBaMH iHTEJIEKTyaIbHOT
BJIACHOCTI, 3akoH Ykpainu «IIpo BuIly OCBITY» OKpeMo
PETYIIOE IX TIPaBO Ha BHECEHHS TaKUX IPaB JI0 CTaTyT-
HOTO KaITiTaIy BiJIOBITHUX OPUANIHHUX 0Ci0. Baxmsi
MOJIOXKEHHS 00 i€l hopMH pO3MOPSAXKAHHS BUIUM
HABYAIFHUM 3aKJIaJJOM HAJIC)KHUMH HOMY MaifHOBUMH
MpaBaMH 1HTEJIEKTYalbHOI BIACHOCTI MICTSATHCS TAKOX
y 3akoHi Ykpainu «IIpo HaykoBy Ta HayKOBO-TE€XHIUHY
IISUTBHICTBY, JI¢ IIbOMY IMUTAHHIO IPUCBSIYEHA OKpeMa
ct. 60. Lliero crarreto, 30KpeMa, rmepeada4eHo, o Jep-
JKaBHI1 HAyKOBI YCTaHOBU (KpiM JepKaBHUX HAyKOBUX
YCTaHOB 00O0POHHO-ITPOMHCIIOBOTO KOMILICKCY), IePIKaB-
Hi YHIBEpCUTETH, aKaJieMil, IHCTUTYTH MarOTh IPaBO
OyTH 3aCHOBHUKAMH Ta CIIB3aCHOBHUKAMH T'OCIIOJAP-
CBKUX TOBAPHCTB Ta OEPyTh ydacTh y (POpMyBaHHI cTa-
TYTHOTO KaIliTaJy TaKOTO TOCIIOJapChKOTO TOBAPHCTBA
BUKITIOUHO IUISIXOM BHECEHHSI 10 HOTO MaifHOBUX PaB
IHTENIEKTYaIbHOT BIACHOCTI, BUKITIIOUHI MallHOBI MpaBa
Ha sIKi 30epiraroThCs 3a JIePKABHOK HAyKOBOK YCTAHO-
BOIO 200 JIepKaBHUM yHIBEPCUTETOM, aKaJIeMI€r0, IHCTH-
TyTOM. Y pa3i JKBiAaIii roconapchbKoro TOBAPHCTRA 3a
pIIICHHSIM 3aCHOBHUKIB (aKilioHepiB) abo Ha MiacTaBi
pILICHHS CyAy, Y TOMY YHCIi PO BU3HAHHS rOCIOfap-
CBKOTO TOBApHCTBA OAaHKPYTOM, MaiHOBI ITPaBa IHTEICK-
TyallbHOI BJIACHOCTI, BUKJIFOUHI MaifHOBI TpaBa Ha sKi
30epiraroThes 3a IEPIKABHOIO HAYKOBOKO YCTaHOBOO a00
JCpPKaBHUM YHIBEPCHUTETOM, aKaJIeMI€T0, IHCTUTYTOM, HE
BKITIOYAIOTRCS JIO CKJIAJy JIIKBIIAIIHHOT MacH 1 oBep-
TAIOThCS JIeP’KaBHIN HAayKOBill ycTaHOBI a00 BUIIOMY
HABYAIILHOMY 3aKJIaJTy, 1[0 BHOCUB HOTO IO CTaTyTHOTO
KaIiTaxy TOCHOAapChKOro TOBApUCTBA.

Bapto 3BepHyTU yBary Ha T€, 110 [10JIOKEHHs CT. 60
3akony Ykpainu «IIpo HaykoBy i HAyKOBO-TEXHIUHY [i-
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TMPABOBE PETYJIFOBAHHS THTEJIEKTYAJIBHOI BIACHOCTI

SUTBHICTBY» CTOCYIOTBCS 3/T1MCHEHHSI MAWHOBHX TIpaB 1H-
TEJICKTYaJIbHOI BIIACHOCTI BIIACHE JICP)KaBHUMH BUILUMH
HaBYAJIbHUMH 3aKJaZaMH, TOOTO € creniallbHUMHU 10
BiJTHOIIICHHIO JIO TIOJIOXKEHB cTarelt 69, 70 3akony Ykpa-
iau «IIpo BuUILY OCBITY».

Kpim toro, cremnianbHe NpaBoBe PEryltOBaHHS Ie-
pendaueHe 1010 BHECEHHSI BUIIMHU HaBYAJLHUMH 3a-
KJIaJJaM{ MaifHOBHX TIPaB IHTEJICKTYaIbHOI BIACHOCTI 10
CTaTYTHOTO KaIliTaly HayKOBUX ITapKiB.

3rigHo i3 4. 3 ct. 13 3akony Ykpainu «[1po HaykoBi
napkny Big 25 uepBus 2009 p., Bumnii HaBYaIbHUH 3a-
KJIaJ] Ta/a00 HayKOBa yCTaHOBA OEPyTh y4acThb y (hopMy-
BaHHI CTaTyTHOTO KaITliTally HAyKOBOTO MapKy IIISIXOM
BHECEHHS JI0 HhOTO HeMaTepiaJlbHUX aKTHUBIB (MaiHOBUX
IIpaB Ha 00’ €KTH IHTENEKTYaJIbHOI BIIACHOCTI) Y MOPSKY,
BCTAaHOBJICHOMY 3aKOHOIaBCTBOM YKpaiHu. Y pasi Jik-
BiffaIlii HAyKOBOTO MapKy 3a PillIEHHSIM 3aCHOBHHKIB a00
Ha IiJICTaBi PILICHHS CY/y, B TOMY YHCIIi PO BU3HAHHS
HAyKOBOTO IMapKy OaHKPyTOM, MaifHOBI IpaBa Ha 00’ €KTH
IHTEJIEKTYaJIbHOI BIACHOCTI, CTBOPEHI 3a paxyHOK OF0-
JUKETHUX KOLITIB, HE BKJIFOYAIOTHCS JI0 CKJIaLy JIiKBija-
IIMHOT MacH 1 TOBEPTAIOTHCS BHUIIOMY HaBYaJIbHOMY
3aKiaay Ta/ab0 HayKOBil YCTaHOBI, IO BHOCHIIH X IO
CTaTyTHOTO KariTajy HayKoBOTo mapky (4. 4 ct. 13 3a-
KOHY).

OcoOMMBOCTI MPABOBOTO PEXHUMY 00’ €KTIB MpaBa
IHTEJIEeKTya bHOI BIACHOCTI Y HAYKOBHX MapKax BH3HAa-
4yeHo cT. 17 manoro 3akony. BiamosigHo a0 4. 3 miel
CTaTTi MaifHOBI IIpaBa Ha TEXHOJIOTIi Ta 00’ €KTH MpaBa
IHTENEKTyalbHOI BIaCHOCTI, CTBOPEHI 1]l 4aC BUKOHAH-
Hs IPOCKTIB HAYKOBOTO MAPKY, € BIACHICTIO HAYKOBOTO
mapky Ta/abo #oro mapTHEpiB, KpiM BHIAJKiB, 3a3Ha-
YEHUX Yy YaCTHHI 4eTBepTii i€l crarti. Y 4. 4 manoi
CTarTi nepeadadeHo, mo NEeHTPATbHUNA OpraH BUKOHAB-
40i Bla, y cepi yrpapiiHHS sIKOTO iepeOyBae BUIIUHA
HaBYaJbHUI 3aKiia]] abo HayKoBa yCTaHOBA, MOXeE 00-
MEKUTH B TIOPSIKY, BCTAHOBJICHOMY 3aKOHOM, MaifHOBI
IpaBa Ha BUKOPHCTAHHS 1 PO3MOPSIKCHHS TEXHOJIOTIH
Ta 00’ €KTIB MpaBa IHTEJIEKTyaIbHOI BIaCHOCTL, CTBOpE-
HUX 13 3aJy4CHHSM JCPKABHHUX KOUITIB, Y pa3i SKIIO
TEXHOJIOT10 Ta/a00 00’ €KT MpaBa iIHTEIEKTyaIbHOT Biac-
HOCTi: BijHEeceHO 10 cdepu HalllOHAJIBbHOI Oe3NmeKH
i 000pOHH NepKaBH; BU3HAHO TaKUMH, [0 MAlOTh BU-
KOPHCTOBYBATHUCS B MyOMIYHHX iHTEpecax; TOBEIACHO JI0
MIPOMKCIIOBOIO BUKOPUCTAHHS Ta peali3alii roroBoi
MPOIYKIIiT BUKITIOYHO 32 PaXyHOK JEPKaBHUX KOIITIB.

[Tonpu 3aranpHy NMPOrpPEeCUBHY CIPSMOBAHICTh Ha-
BEJICHUX BHUIIIE MOJIOKEHB 3aKOHIB Ykpainu «lIpo Buiry
OCBITY», «IIpo HayKOBY 1 HAyKOBO-TEXHIUHY HiSTbHICTHY,
«IIpo HayKOBi MapKu» y HUX MPHUCYTHI TAKOX JCSKI IPO-
0JIeMHI MOMEHTH, Ha SKHX XOTLJIOCh OM 30CepenuTH
yBary.

[o-nieprire, 3akOHOABEIIL HE 3aBXK/IW MOCIIOBHUH
y BXHUBAHHI TEPMIHOJIOT] 100 00’ €KTIB BIAMOBIAHUX
TIPABOBITHOCHH, Ha IO BXE 3BEpTajach yBara B JiTepa-

Typi. 30Kpema, IOpsIT i3 TEPMIHOM «MaHORBI IpaBa iHTe-
JIEKTyaTbHOI BIACHOCTI» TapasieIbHO BUKOPHCTOBYIOTHCS
TaKi, Ik «HeMarepialbHi akTUBU (MalHOBI MpaBa Ha
00’€KTH TIpaBa IHTEJIEKTYaJIbHOT BIIACHOCTI)», «MalHOBI
npaBa Ha TEXHOJIOTII Ta 00 €KTH MpaBa iHTEIEKTyaIbHOI
BJacHocTI». Baprto nonaru, mo y npoekti 3akony «IIpo
MITPUMKY Ta PO3BUTOK IHHOBAIIHHOI MisIIBHOCTI» [3]
HIeThCs Mpo Te, IO BUII HABYAIBHI 3aKJIaIH MalTh
MIPaBO BHOCUTH SIK BKJIAJ JUTsi (POPMYBAHHS CTaTyTHOTO
Karitary IOpUINIHOT 0COOH, 110 CTBOPIOETHCS B paMKax
ITyOJTIIYHO-TIPHBATHOTO MTAPTHEPCTBA, KIPABO BUKOPHCTaH-
HSI Pe3YJIBTATIB IHTEIEKTYaIbHOI JiSIbHOCTI, B TOMY YHC-
711 00’ €KTIB MpaBa IHTEIEKTYaJIbHOT BIIACHOCTI, 200 MPaBo
peauizanii, 3acTOCyBaHHS TEXHOJIOTI» (4. 3 cT. 28).

BBaxkxaeMo Take TepMiHOJOTiYHE PO3MAITTs HEBU-
MpaBIaHUM 1 TAKUM, IO MOKE BHKIUKATH MPOOIEMH
y IipaBo3acTocyBaHHi. [Ipu 11bOMY CITij 3BBEpHYTH yBary
Ha Take.

BinnosigHo 710 3aKOHOABCTBA YKpaiHU BKIIAJI0M JI0
CTaTyTHOTO KaIliTally IOPUINIHOT 0COOU MOXKYTh OyTH
MaiHOBI MpaBa iHTENEKTyalbHOI BIacHOCTI (4. 3 cT. 424
[usineHOTO KONeKey Ykpainw, 4. 1 ct. 86 ['ocnonapcehko-
ro Koziekcy Ykpaian). OcTaHHI BHHUKAIOTH JIMIIIE MO0
00’ €KTiB TIpaBa iHTENEKTyallbHOI BlacHOCTI (cTarTi 418,
420 IluBinpHOTO KOJEKCY YKpaiHH), a He moa0 Oy/Ib-
SIKMX PE3YJbTaTIB IHTEIEKTYaIbHOT TiSUTBHOCTI JIFOJIMHU.
VY 1bOMy acrexTi CIipHOI0 BUIAETHCS MOXKITUBICTh BHE-
CCHHJ Y SIKOCTI BKJIQJIy JIO CTaTyTHOTO KaIliTaly «IIpaBa
BHKOPUCTAHHS PE3YJIbTATIB IHTEIEKTYIbHOT JisSTBHOC-
Ti», SIKIIIO OCTaHHI HE € 00’ €KTaMHU MpaBa iHTEJIEeKTyalb-
HO{ BITACHOCTI.

[Ilo cTocyeThCs «mpaBa peaizarlii, 3acTOCyBaHHS
TEXHOJIOT11», TO MOXIIUBICTh TAKOTO «IIPaBa» BUCTYIATH
BKJIQJIOM TEX BHKIIHKA€ CYMHIBH, OCKLUIBKU TEXHOJOTisI
SK TaKa He € OKPEMHM 00’ €KTOM TpaBa IHTEIEKTYaIbHOT
BIIACHOCTI.

BusHaueHHS TOHATTS «TEXHOJOTIs» MICTHTHCS
y cT. 1 3axkony Ykpainu «IIpo gepxaBHe peryntoBaHHS
JisbHOCTI y cepi TpaHchepy TexHomorii» Bix 14 Be-
pecus 2006 p. B penakiii 3akony Bix 2 skoBTH 2012 p.:
TEXHOJIOTi51 —PEe3yJIbTaT HayKOBO-TEXHIYHOI JIiSITBHOCTI,
CYKYITHICTh CHCTEMATU30BAHUX HAYKOBHUX 3HAHB, TEXHIY-
HUX, OpraHi3alifHuX Ta 1HIIUX PIIIeHb MPO MEPEIIiK,
CTPOK, TIOPSIZIOK Ta IMOCITIIOBHICTh BHKOHAHHS OTIEpaIliii,
npolecy BUpOOHHUIITBA Ta/abo peanizalii i 30epiranHs
MIPOMYKIIii, HATAHHS MOCIYT.

[IpoTe HaBeneHE BU3HAYCHHS HE 7A€ YiTKOTO ysB-
JICHHSI CTOCOBHO TOT0, ITPO SIKUI BHJ] 00’ €KTIB IIUBLILHUX
MpaB B JaHOMY BHITAJIKY HICThCS. AJDKe y IiH AeiHimii
3aKOHOJABEIb OJHOYACHO OTEPY€E TAKUMH MOHSATTIMH,
K «PEe3yNbTaT HAYKOBO-TEXHIYHOT AiSIBHOCTI», «3HAH-
HSD), «pIIICHHS». Y CBOIO YEPry, A0 CKIAIOBUX TEXHO-
JIoTi1 TaHWi 3aKOH BIJIHOCUTH HAYKOBI Ta HAYKOBO-TIPH-
KJIQJHI pe3yapTaTd, 00’ €KTH MpaBa iHTEIEKTyalbHOI
BJIACHOCTI 1 HOY-Xay.
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BpaxoByroun 3akpirieHi 3aKOHOJaBCTBOM BH3HA-
YEHHS TIOHSTh «HAYKOBHUH PE3YJBbTaT», «HAYKOBO-TEXHIU-
Hull pe3ynbrar» (cT. 1 3akony Ykpainu «lIpo HaykoBy
1 HAyKOBO-TEXHIYHY JMIsIIBHICTEY ), «HOYy-Xay» (cT. 1 3a-
koHy Ykpainu «IIpo gepkaBHe perymoBaHHS AisUIBHOC-
Ti y cepi TpaHchepy TEXHOJIOTiN») BBaXKAEMO, 11O T10-
HATTS «TEXHOIIOTISH Ta «CKJIaI0Ba TEXHOJIOTI» B Iepe-
Ba)KHIH O1IBIITIOCTI 3BOAATHCS 40 THX UM IHIINX 00’ €KTIB
IIpaBa iHTeJIEeKTyalbHOI BIacHOCTi. BogHouac Ti enemeH-
TH TEXHOJIOTIi, sIKi He HaOyBalOTh MPABOBOTO PEIKUMY
00’€KTiB IIpaBa iHTEIEKTyaIbHOT BIACHOCTi, MOXKYTh
PO3MIAAATHCH K HAyKOBO-TeXHIYHA iH(popMmaris. OqHak
y IbOMY BUIAJAKY BiTKPUTHM 3aJIUIIA€THCS MHUTAHHS
1010 MaiHOBUX TpaB Ha TaKUK 00’ €KT, OCKUIBbKH ITH-
BiJIbHE 3aKOHOJIAaBCTBO PO3IVIsLIA€ IIPaBoO Ha iH(OpMaIlito
SIK 0COOMCTE HEMaHOBE MPaBO (Hi3UYHOT UM FOPUIUIHOT
ocobwu (crarti 94, 302 LluBinpHOTO KOAEKCy YKpainn) [4,
c. 204-207]. Sx BBaxkae O.B. KoxaHoBchbKa, IpaBo Ha
IH(pOpMAIIiI0, K €JIEeMEHT O1IbII MUPOKOT KaTeropii
«iH(popMaIiifHuX MpaBy, BIAMOBIAa€ 0COOMCTUM HEMak-
HOBUM IIPABOBITHOCHHAM, HE ITOB’SI3aHUM 3 MATHOBUMHU
[5,¢c.7].

[lo cTocyeTbes HEMaTepialbHUX AKTUBIB, TO, Bil-
noBinHO 10 cT. 139 I'ocnogapceKkoro Kopekcy Ykpainu,
BOHHU HaJIeX)KaTh JI0 MaiiHa y cdepi rocrnonaproBaHHs.
BusHaueHHs1 HeMaTepialbHUX aKTHBIB Ta iX BUIM [TEPe/I-
6aueHo IlonoxeHHSIM (CTaHAAPTOM) OyXrajaTepChKOTo
o0miky 8 «HemarepianbHi akTHBH», 3aTBEPJIKCHUM Ha-
ka3oM MinicrepcTBa dinancis Ykpainu Big 18 >kOBTHS
1999 p. Ne 242. 3i 3MicTy 1aHOTO HOPMATHBHO-TIPABO-
BOTO aKTa BUILIMBAE, 110 MAWHOBI MpaBa 1HTEICKTyalb-
HO{ BJIACHOCTI € JIMIIIE OJHIE0 31 CKIJIQJIOBUX HEMaTepi-
AIbHUX aKTUBIB, @ TOMY OTOTOXKHIOBATH Ili TIOHSTTSI, 5K
e Mae Micre y 3akoHax Ykpaiau «IIpo Buiry ocBiTy»
Ta «IIpo HayKOBI TAPKW», HEMPABUIIBHO.

Tomy BKJIaZ0M JI0 CTaTYTHOT'O KAIITATy FOPUANIHIX
0Ci0 MarOTh BU3HABATHCS caMe MallHOBI ITpaBa 1HTEJICK-
TyalbHOI BIaCHOCTI.

ITo-npyre, aHanmizoBaHi 3aKOHU JOCUTH CYTIEPEUIIHBO
TIIXOMATE JI0 BU3HAYECHHS [IPABOBOTO PEKUMY MafHOBHX
IIPaB IHTENEKTYaJIbHOI BIACHOCTI, 110 BHECEHI K BKJIAJ
JI0 CTaTyTHOTO KalliTaly BUIIMMHI HABYAIbHIUMH 3aKJIa-
JaMH.

Taxk, ct. 60 3akony Ykpaiau «IIpo HayKoBy i HayKo-
BO-TEXHIUHY JISUVIBHICTbY» MepefdayeHo, 1[0 BHECEHI 10
CTaTyTHOTO KalliTaly MallHOBI IpaBa 1HTEJICKTYaIbHOI
BJIACHOCTI «30epiraroThcs 3a ACpKaBHOIO HAyKOBOIO
YCTaHOBOIO a00 JIepKaBHUM YHIBEPCUTETOM, aKaJIEMI€IO,
THCTUTYTOMY. L{1JTKOM 3p03yM1iJT0, IO 3aKPIILTFOF0YH TaKy
HOPMY, 3aKOHO/IaBEIlb TIparue 30eperTy MaifHOBI mpasa
IHTEJIEKTya IbHOI BIACHOCTI 32 IEP)KABHUM BHIIIM Ha-
BYANBHUM 3akianoM. [Ipore HaBeneHe 3aKOHOIABYC
MTOJIOKECHHS B&KKO BU3HATH NIPABUIIBHUM, OCKUIBKU BU-
XOJIUTh, 110, BHICIIM MaifHOBI MpaBa iHTEIEeKTyalbHOI
BITACHOCTI /IO CTaTyTHOTO KaIliTanxy I0pUAHIHOI 0co0H,

JIep>KaBHUIM BUIIMI HABYAIBHUM 3aKIa/1 3aJIUIIAETHCS iX
Cy0’€KTOM (IIPaBOBOJOIUIBIIEM), TOAI SIK CTBOPEHA IOPH-
JU4Ha 0coOa HaOyBae Xi0a JInIIe MpaBo Ha BUKOPUCTaH-
HA BIAMOBIAHOIO 00’ €KTA.

Bapto 3a3HaunTH, 10 CTAHOM Ha CHOTOJTHI Y JIiTepa-
Typi HE BUPOOICHO €IMHOI TOYKHU 30pY LIOAO MPABOBOL
(hopMH BHECCHHST MAiTHOBUX TIPaB iHTEIEKTYAILHOI BIaC-
HOCTI JI0 CTaTyTHOTO KariTanxy HpUAHYHOT ocodu [6,
c. 87-133;7,c¢c. 14-21; 8, ¢. 168; 9, c. 56]. ¥V m. 5.1 mio-
cranosu [lnerymy Bumoro rocionapcskoro cyny Yipa-
Tan Bix 17 sxoBTHA 2012 p. Ne 12 «[Ipo meski muTanHs
MIPAKTUKH BUPIIMICHHS CHOPIB, OB SA3aHUX i3 3aXUCTOM
IIpaB IHTEIEKTYAIbHOI BIIACHOCTI» HIETHCS PO Omoce-
pelnKyBaHHS TAKHX BIITHOCHH JJOTOBOPOM IIPO IepeIaHHsI
BUKITIOYHOTO TpaBa.

VY mpOMy acmekTi MH HMOTOIKYEMOCH 13 THM, IO
CTaHOM Ha CHOIOJHI HEOOXITHUM € BUZHAYEHUN 3aKOHOM
MOPAZI0K BHECEHHS MPaB 1HTENIEKTYaIbHOI BIaCHOCTI JI0
CTaTyTHOTO KamiTany ropuandHux oci6 [10, c. 15].

BBakaemo, 1110 Tpy BHECEHHI MAafHOBUX TIpaB iHTe-
JIEKTyalbHOT BIACHOCTI JI0 CTAaTyTHOTO KaIliTalxy IOpH-
IUYHOT 0coOM Mae BigOyBaTUCS MPABOHACTYITHAUILITBO
y 3a3HaYCHUX MPaBax 31 3MiHOIO MPaBoBOIONLIbIIS. CH-
Tyallisl, IpU sIKiil 3a3Ha4eHI IpaBa BBAXKAIOThCS BHECE-
HUMH JI0 CTaTyTHOTO KaIliTaTy CTBOPIOBAHOI FOPHIHMIHOL
0co0H, ajie MPaBOBOJIOALIBIIEM ITPH IIEOMY 3aJTUIIAETHCS
Jlep’KaBHUM BUIIMI HaBYAIbHUM 3aKi1ajl, BUIVISIIAE alo-
rigHOf0. SIKIIO HAEThCS PO HAJaHHS JIep)KaBHUM BU-
MM HaBYAJIBHUAM 3aKJIaJ0M IIpaBa HAa BUKOPUCTAHHS
BUHAXOJLY UM 1HIIIOTO 00’ €KTA IHTEIEKTYyaIbHOI BIACHOC-
Ti, TO B TAKOMY BHIIQJIKy JOIUIHHO YKJIACTH JIIICH31HHMIA
noroBip. [Ipu ipoMy y9acTh JepKaBHOTO BHUILOTO Ha-
BUYAJILHOTO 3aKjaay y J0XOAaxX BijJ BUKOPUCTAHHSA
00’€eKTa MOXKe 3a0e3MeUyBaTHCs Yepe3 BU3HAYCHHS Y 10-
TOBOpI JIIIEH31WHUX TUTATeKIB y GopMi posiITi.

[To-TpeTe, HEAOCTATHHO YITKUMHU € TIOJIOKEHHS LI0/I0
IIPaBOBOTO PEKHUMY 00’€KTIB IpaBa iHTEIEKTyalbHOL
BIIACHOCTI, CTBOPCHHUX ITiJ] YaC BUKOHAHHS TIPOCKTIB Ha-
ykoBoro napky (ct. 17 3akony Ykpainn «IIpo Haykosi
napku»). Tak, 31 3MicTy 4. 3 1i€i cTaTTi BUILUIMBAE, 11O
BIJIMOBIIHI MalfHOBI ITPaBa HaJIEKATh HAYKOBOMY ITapKy
Ta/abo oro mapTHepam, KpiM BHIAJKiB, Mepea0oadeHux
4. 4 miei crarTi. [Ipote 4. 4 maHoi cTarTi 3aKOHY Mepe/-
0adae MpaBo MEHTPATLHOTO OpraHy BHKOHABUOI BIIaIH,
y cepi ynpaBniHHS SKOTO nepeOyBae BUILUI HaBYAIb-
HUU 3aKia/ a00 HAyKoBa YCTaHOBA, OOMEXKHUTH BKa3aHi
MaifHOBI ITpaBa y BU3HAUCHUX BUMIAIKAX.

VY niTepaTypi MIIKOM CIIYIIHO MiAKPECTIOEThCS, 1110
00OME)KeHHST MafHOBUX TIPaB BIUIMBAIOTH HA 3BY)KCHHS
Cy0’€KTUBHOTO [IMBIJILHOTO MIPaBa, YCKIIATHIOKOTh MOXK-
nuBOCTI Horo 3ailicHenHs [11, c. 128]. IIpore oOMmexeH-
Hsl MalHOBHX IIpaB HE MOYXHA OTOTOKHIOBATH 13 TPHU-
MTUHEHHSM IUX TIPaB, Y TOMY YHCHI 3 iX 030aBICHHSM.
ToMy B KOHTEKCTI MOJIOKEHB CT. 17 3akoHy YkpaiHu
«[Ipo HayKOBI MAPKW» CIIiT BUXOAU i3 TOTO, IO CYO’ €KTOM
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MaHOBUX IPaB 1HTEIEKTYaIBHOT BIIACHOCTI Ha 00’ €KTH,
CTBOPEHI i/ 9aC BUKOHAHHS IPOEKTY HAyKOBOT'O MAPKY,
€ HayKOBHI Mapk Ta/abo ioro naptHep(u), a y BUNAAKaX,
BHU3HAYCHUX Y. 4 Mi€1 cTaTTi 3aKOHY, BIAMOBIIHUN 1ICH-
TpaJbHUI OpraH MOXe CBOIM PillICHHSIM 0OMEKUTH BKa-
3aHi MaifHOBI IpaBa.

BucnoBku. 3araiom, MOKHa BiJ3HAYMTH ITO3UTHBHI
TEHJICHIIi1, [0 OKPECIMINCh 32 OCTaHHI POKH y 3aKO-
HOZIABCTBI YKpaiHu, fKi nepeadavyaroTs pO3MHUPEHHS
MOXXITMBOCTEH BHIIMX HaBUAIBLHUX 3aKJIaliB, 30KpeMa
JIep)KaBHUX, MO0 KOMepIliani3alii HayKoBUX Ta Ha-
YKOBO-TE€XHIYHHX pe3yibraTiB. BogHouac npobieMHIM
3aITUINAETHCS MATAHHS Y3TOKCHOCTI aKTIB 3aKOHO/IaB-
cTBa y cepi OCBITH, HAYKH Ta iHHOBAIIiH 13 IUBITLHUM
3aKOHOJIAaBCTBOM YKpaiHu. 30KpeMa, y 3aKoHaX YKpaiHu

«IIpo Bumy ocBity» (ctarti 69, 70), «IIpo HaykoBy
1 HayKOBO-TEXHIUHY AisIBHICTEY (CT. 60), «IIpo HaykoBi
napku» (cT. 13), a Takox y npoekri 3akony «IIpo mia-
TPUMKY Ta PO3BUTOK IHHOBAIIHHOT TisSUTBHOCTI» (CT. 28)
BKJIQJIOM JI0 CTAaTYTHOT'O KaliTaly IOpUAUYHOT 0cO0H
MAaIOTh MOCJIIOBHO BH3HAYATHCh HAJICKHI BUIIUM Ha-
BYQJIBHHUM 3aKJIaJlaM MaiHOBI TIpaBa 1HTEIEKTyalbHOI
BiacHocTi. Y cT. 60 3akony Ykpainm «IIpo HaykoBy
1 HAyKOBO-TEXHIUHY JiSUIbHICTBY BapTO BUKIIIOUUTH I10-
JIOKEHHS, BIIMOBIIHO J0 SKOTO BHECCHI JIep)KaBHUM
BUII[MM HaBYAILHIM 3aKJIaI0M Y1 HAYKOBOIO YCTAHOBOIO
JI0 CTaTyTHOTO KamiTajly rocrnogapCchkoro TOBApUCTBA
MaifHOBI TpaBa 1HTEICKTyaIbHOI BJIACHOCTI 30epira-
FOThCS 32 IEPKABHUM BHIIIMM HaBYAJIBHUM 3aKJIJI0M YK
HAyKOBOIO YCTaHOBOIO Bi/MOBiAHO.
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U. E. IKYBUBCKUM

KaHIUAT FOPUIAYECKUX HAyK, JOIECHT Kadempsl rpaKIaHCKOTO TIpaBa | Imporecca
JIbBOBCKOr0 HaLIMOHAJILHOTO YHUBEpcUTeTa MeHU MBana @paHko

OCYIIECTBJIEHUE UMYIIECTBEHHBIX ITPAB UHTEJLJIEKTYAJIBHOM
COBCTBEHHOCTHU BbBICIINMMU YYEBHBIMMU 3ABEJIEHUSAMU

B crarbe ucciaenoBanbl IpoOIEMbl OCYIIECTBICHHSI BEICIINME y4eOHBIMU 3aBEICHUSIMHA UMYILIECTBEHHBIX NTPAB UH-
TEJUIEKTYaJIbHOM coOCTBeHHOCTH. [IpoaHanu3upoBaHbl IPoOIEMHBIE MOJOKEHUs 3aKOHOB YKpanHbl «O BbICIIEM 00pa-
30BaHMN», «O HAay4dHOH M HayYHO-TEXHUUYECKOH NEeSTeIbHOCTH», a TAaKXKe HEKOTOPBIX APYTHX 3aKOHOAATEIbHBIX aKTOB
1 3aKOHOIIPOEKTOB B YaCTH PETyYJIMPOBAHMSI OTHOLICHUH 110 BHECEHNIO BBICIIIMMHU YYEOHBIMH 3aBEICHUSIMU HMYIIECTBEHHBIX
IIPaB MHTEIUICKTYaJIbHOW COOCTBEHHOCTH B Ka4€CTBE BKJIAJa B YCTABHON KaIllUTaJ IOPUIMYECKOTO JIMIIA.

KiioueBble c/10Ba: IMYIIECTBEHHBIC ITPAaBa HHTEIUIEKTYAIbHON COOCTBEHHOCTH, TEXHOJIOTH, BRICIIEE yIeOHOE 3a-
BeJICHHE, YCTaBHOH KaluTaJl.

I. E. YAKUBIVSKYY

Candidate of Legal Sciences, Associate Professor of Ivan Franko National University of Lviv

THE EXERCISING OF THE INTELLECTUAL PROPERTY RIGHTS BY THE HIGHER
EDUCATION INSTITUTIONS

Problem setting. Here is observed the problems of the exercising of the intellectual property rights by the higher
education institutions based on the Law of Ukraine on Higher Education 2014, Law of Ukraine on Scientific, Research
and Development Activity 2015 and some other laws.
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Analysis of resent researches and publications. The following scientists discovered the specified question:
Y. Atamanova, O. Kohanovska, V. Kravchuk, R. Shishka and others.

Article’s main body. Nowadays, the Ukrainian higher education institutions are the real force scientific centres,
which create essential part of the intellectual property rights items. Nearly 40 percents of applications for inventions and
utility models income from the higher education institutions. Scientific, research and development and innovation activity
may be carried out by higher education institutions, including through legal entities established by these institutions with
the purpose of bringing scientific, research and development outputs produced by a higher education institution to the
level of an innovative product and its further commercialization. Higher education institutions have right to dispose
intellectual property rights for the scientific, research and development activity results. Civil contract (contract on transfer
of intellectual property rights, license contract etc.) is the basic form of such disposing. The laws of Ukraine on Higher
Education, on Scientific, Research and Development activity, on Research Parks provides a possibility of higher education
institutions to contribute their own intellectual property rights in the authorized capital of legal entities (commercial
partnerships, research parks, techno-parks, business incubators, etc.). In these laws are used the different terms to marking
the object of such contribution («intellectual property rights», «non-tangible assets», «technology»).

Conclusions and prospects for the development. Modern legislation of Ukraine provides for the higher education
institutions wide possibilities for commercialization of their scientific, research and development activity results. Although,
there are some problems, concerning to the relativity between the special laws in science, education and innovation scopes
and the civil legislation of Ukraine. The laws of Ukraine on Higher Education (art. 69, 70), on Scientific, Research and
Development activity (art. 60), on Research Parks (art. 13) and the project of Law on support and development of innovation
activity (art. 28) must fix, that exactly intellectual property rights are the contribution to the authorized capital of legal
entity. It is necessary to exclude the legislative prescription of art.60 Law on Scientific, Research and Development activity,
provided that the intellectual property rights, which were contributed to the authorized capital of commercial partnership,
still belong to a state higher education institution or state research institutions.
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