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B cmamve ananuzupyromes 63211061 npedcmasumeneti HemeyKkou Quiocockoil u npagosotl
motcau (M. Kanwma, I B. @. Tecens, @. K. Casunvu, I @. I[lyxmol, K. I Mapkca, I Ennunexa,
I Kenvzena), a maxoice pycckux 00pesoioyuoHHbIX Qunocodos u meopemuxos npasa (b. H. Yu-
yepuna, C. A. Mypomyesa, H. JI. [Jliosepuya, H. M. Kopkynosa, E. H. Tpybeyxoeo, I @. [llepuiene-
euya, JI. U. Illempasicuykoeo, B. M. Xeocmoea, U. B. Muxatinoeckoeo, H. H. Anexceesa). Ha ocno-
6 0000UieHUN U AHATU3A 83211008 OOPEBONIOYUOHHBIX, A MAKICE COBEMCKUX U COBDEMEHHBIX VUEeHbIX
cpopmynuposan asmopcKuti n0OX00 K NOHUMAHUIO U PA3TUYeHUI0 OPM U UCTOYHUKO8 Npasd 6
PA3TUUHBIX CMBICTIAX.

Knroueswie cnosa: npaso, ucmounux npasa, hopma npasa, 3aKoH, npagosol 0owiuatl, cyoeoHblll
npeyeoeHm, 002080p.

Brenenue. TeopeTnueckue mpoOIeMbl HCTOUHUKOB U (JOPM IIpaBa UCCIIC0BAIUCH HA
MIPOTSHKEHUU MHOTHX CTOJICTHH BBIIAIOIIUMUCS MPEACTABUTEIIIMEI QMIIOCO(OHUN U TCOPHUH
mpaBa. BMecTte ¢ TeM 70 HACTOSIIEro BPEMEHH JUCKYCCHUS O IOHSTUU U COOTHOIIICHUHU dTUX
SIBIICHUY HEe OKOHUYEHA, CIMHCTBA MHCHHUH YUCHBIX HE HaOMIOmaeTcs. Y YUThIBas TOT (haKT,
YTO B COBETCKOM (TI0 CyTH — MapKCHCTCKO-JICHUHCKOW) TEOPUU TOCY/IapCcTBa U NpaBa aHa-
JIA3Y B3TJBIIOB TOPEBOTIOIMOHHBIX 3apy0eKHBIX U OTECUECTBEHHBIX (HI0co(oB U Teope-
TUKOB IIPaBa Ha 3Ty Npo0iieMy yIesuioch KpaliHe MaJIo BHUMaHMUSI, a OLICHKH MX ITOJ[X0/I0B
HOCWJIM OJHOCTOPOHHUH U UJI€OJIOTM3UPOBAHHBIN XapaKTep, MPEACTABIAETCS aKTyalbHbIM
JUISL COBPEMEHHOM IOPHCIIPYACHIIMHE 00paTUThCS K UX HAyYHOMY Haclieluto. B koHeuHOM
cueTe MOAO0HBIN aHAIN3 C YUETOM JOCTHIKEHUH COBETCKHX M COBPEMEHHBIX TEOPETHKOB
IIpaBa MO3BOJIUT BEIPA0OTATh U 000CHOBATH ABTOPCKYIO TPAKTOBKY IMOHITHS U PA3JIMYCHUS
(hopM 1 NCTOYHMKOB IIpaBa.

OcHoOBHAasl 4YacTh. AHAJIU3 HEMEIKOH TCOPETUUYECKON MBICIIM Ha MpodiieMy (GpopMm
1 UICTOYHHKOB IPaBa HAYHEM C IIPEACTABUTENEH KIIACCUUECKOW HEMELKOM UeaTMCTUYECKOM
¢unocodpun (M. Kanra u I. B. ®. I'erenst), Kk KOTOpOW MepBOHAYAIBHO MPHUMBIKAT
u K. I'. Mapkc.

Konnennus M. Kanta Ha COOTHOIIIEHHME 3aKOHOB HPABCTBEHHBIX U IOPUAUYECKUX,
€CTECTBEHHBIX U TMO3UTUBHBIX MOXKET OBITh KPAaTKO OMHUCAHa CIECIYIONUMHU TE3HCAMU:
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IOpUIMYECKHE 3aKOHBI (OHU MOTYT OBITh W BHEITHUMH I10 OTHOIIIEHUIO K CBOOOJIE BOJIH)
COCTABJISIIOT YaCTh ATUYECKUX 3aKOHOB (BHYTPEHHHUE OTPaHHYHUTENH CBOOO/IBI JIMIIA); B CBOIO
ouepeib, pUaAndecKre (MOJI0KUTEIbHBIC) 3aKOHBI JOJDKHBI TTOAYHNHATHCS €CTECTBEHHBIM
3aKoHaM (BCeoOIIeMy MPaBOBOMY 3aKOHY ), 00513aT€JIbHOCTh KOTOPBIX MOXKET OBbITh MO3HA-
Ha a priori[1, c. 274-276, 285]. BceoOmmmii Wit 0CHOBHO 3aKOH YHCTOTO MPAKTHIECKOTO
pasyma copmynupoBan M. Kanrom cnenyrommm oopaszom: «Iloctynait Tak, 4To0bI MaK-
CHMa CBOEH BOJIM MOIJIa B TO K€ BPeMsI UMETh CHJTY TIPUHITUTIA BCEOOIIETO 3aKOHOAATEb-
ctBay [1, c. 147]. Kak BuamM, KOHIIETIIHS BCEOOIIETO MTPaBOBOTO 3aKOHA C €T0 HPAaBCTBEH-
HBIM HaIlOJTHEHHEM BO MHOTOM ObLIa TOCTPOCHA B PycCJie €CTECTBEHHO-TIPABOBOI TEOPHUH
MPaBOMIOHUMAHHSI.

B ¢ynnamentansHom Tpyne I B. @. l'erens «®Punocodust npaBa» HaxXoIuM paccyx-
JICHHSI, 3aTparuBarollye nmpodlieMy UCTOYHUKOB MpaBa U npaBooOpazoBanus: «IlouBoit
npaBa SIBJISICTCS BOOOILE JyXOBHOE, M €r0 ONMKANIINM MECTOM M KCXOHOM TOYKOH — BOJIS,
KOTOpasi CBOOO/IHA; TaK UTO CBOOO/Ia COCTABIISET €€ CyOCTAaHIIMIO U OTIPEIeIeHNE, U CHUCTe-
Ma MpaBa ecTh HAPCTBO OCYIIECTBEHHOH CBOOOMBI, MUP AyXa, HOPOKICHHBIA UM CaMUM
Kak HeKas Bropas mpupoaa» [2, c. 67]. Ilpu aTom l'erens 10CTaTOUHO MIMPOKO TPAKTOBAI
npaBo u ero Gopmsl: «IIpaBo ecTh HEUTO CBATOE BOOOILE yXKE IIOTOMY, YTO OHO €CTh Ha-
TUYHOE OBITHE aOCOTIOTHOTO MOHATHS, CAMOCO3HATEIIBHOW cBOOOABI... MOpaIbHOCTD,
HpPaBCTBEHHOCTb, TOCYAapPCTBEHHBIN HHTEPEC KAKI0E B OTACIBHOCTH IPEACTABISIIOT COOO0M
ocoboe TIpaBo, Tak Kak Kaxmaast u3 3TUX (GOPM €CTh OTPECIICHIE U HATMYHOE OBITHE CBO-
601b1» [2, ¢. 90]. Takum oOpa3zom, aist [erens nmpaBo kKak caMOCO3HAIOIIAast CBOOOA MPO-
SBISAET ce0s B pa3inuyHbIX Gopmax. HegocTarok 3TOro moaxoaa MOXHO yCMOTPETh
B CMCILICHUU HPABCTBEHHBIX U MPABOBBIX PETYIATOPOB, XOTS B Ueajie MPaBo JOKHO OT-
pakaTh HPABCTBEHHBIE YCTOM OOMIECTBA. T€OPETHUIECKH ITO MOXKET MPOU30UTH TIPH OT-
paKeHUH U/l eCTeCTBEHHOTO MpaBa, COOTBETCTBYIOIINX YPOBHIO HPABCTBEHHOTO pas-
BUTHS OOIIECTBa, B TIOZUTUBHOM TpaBe. K coxalleHuto, B IEHCTBUTEIHHOCTH ATO JAJIEKO
HE BCETa JOCTHKIMO, HO K 3TOMY HJI€aITy CIIeyeT CTPEMHUTBCS, PABHO KaK K BEPXOBEHCTBY
MIPaBOBOTO 3aKOHA Y TIOCTPOCHHUIO MTPABOBOTO TOCYIAPCTBA.

B yuenwusx npencraButeseil HCTOpHUYECKO# mKoibl mpasa (ocodenHo @. K. Capunbu
u [. @. [1yxThI) BAKHEHIITUM UCTOYHUKOM TIpaBa MPHU3HABAJICS IPABOBOM 00bIYail, KOTOPKIH
ONpENENANCS UMHU KaK pe3yJibTaT camopa3BUTUsa HapoaHoro ayxa. I1. . Hoeropoaues,
ITyOOKO MCCIIEIOBABIINI HAceIne UCTOPUUECKOM MIKOIBI TpaBa, otMedan: «O0bdHOe
TIpaBo e11e co BpeMeH ['yro cunranock 00pasinomM caMoObITHOTO pa3BuTHs. Y CaBHHBH OHO
MOJIYYHJIO 3HAUCHUE HEMOCPEACTBEHHOTO MPOAYyKTa HAPOJHOIO co3HaHus» [3, c. 91].
I'. @. [lyxra B cBoem m3BecTHOM Tpyie «O0braHOE TpaBo» mucai: «Das Recht ... ist das
Resultata einer Volksthétigkeit» («IIpaBo ectb pesynbrar gesrensHocTH Hapona [4, s. 139].
COOTBETCTBEHHO 3aKOHY KaK IMPOYKTY JIESITEITbHOCTH 3aKOHOIATEIS IPECTABUTEIN UCTO-
PHUECKOH LIKOJIBI IpaBa OTBOJMIIM BTOPHYHOE 3HAYEHUE CPEIH UCTOUYHHMKOB MIPaBa.

B 3aximouenne ananm3a Hemenkon GrirocopcKo-mpaBoBOi MBICIH KPaTKO PACCMOTPUM
B3msiabl K. I Mapkca o mpase, Oka3aBIIMe CYIIECTBEHHOE BIMSHUE Ha Pa3BUTHE BCEH
COBETCKOM (a BMeCTe ¢ Hei U OeTopycckoil) Teopuu mpasa. [lepBonadansHo Mapkc, ocHO-
BBIBAsICh HAa MJICAIMCTHYECKOM MUPOBO33peHNH (rox BausiHueM Kanra, @uxre) mpitancs
cthopmupoBars yueHue o GpopMasbHOM W MaTEepPHATBLHOM MPaBe, IPH ATOM OH IMOHUMAI
«11o7 hopMoit HEOOXOAMMYIO APXUTEKTOHHUKY BBIpKEHHUI MMOHATHS, a TIO/l MaTeprel — He-
00X0UMOE KaueCTBO 3THX BEIpakeHHI» [5, ¢. 12]. [lo3gHee, HAXOMACH MO BIUSHUEM
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rerejeBckoi ¢punocodun npasa, Mapkc nucair: «3aKOHBI — 3TO IMOJIOKHUTEIBHEIC, SICHBIC,
00I1IMe HOPMBI, B KOTOPBIX CBOOO/IA TPHOOPETAET TEOPETUIECKOE, HE3aBUCHMOE OT MPOH3-
BOJIa OT/AEIBHON JIMYHOCTH CyliecTBoBaHUe. CBOJ 3aKOHOB €CTh OMOMHSI CBOOOBI HAPO-
JIOB... HACTOSIIIUM 3aKOHOM OH CTaHOBHTCS JIUIIb TOTJIA, KOTJA B €T0 JIMIEe Oecco3HaTelb-
HBIH €CTECTBEHHBIN 3aKOH CBOOO/IbI BOIUIOTUIICS B CO3HATENbHBIN TOCYAaPCTBEHHBIN 3aKOH.
Tam, rje 3aKOH SIBISIETCS ISHCTBUTEIBHBIM 3aKOHOM, T. €. OBITHEM CBOOOJIBI, OH SIBIISIETCS
JEHCTBUTEIHHBIM OBITHEM CBOOOIIBI YesioBeKka» [5, ¢. 16]. Kak Bugum, B 3TOT paHHUH Tie-
puon K. Mapkc cBs3bIBaJI CYITHOCTH 3aKOHA (TOYHEE MpaBa) ¢ uieeii cBoOOkI (B pycie
¢mnocopckux yuenuit U. Kanra u I. T'eresns). Yueba Mapkca B bepnunckoM yHuBEpcHTe-
Te u ero nocemienne gekunii @. K. CaBuHbN Takke OKa3aio BIUSHHE U HA €r0 B3IIISA/IBI
0 COOTHOLICHUH 3aKOHOB 1 MPaBOBBIX 00bI4aeB: « OOBIYHOE ITPABO, KAK OTAEIbHAs 001aCTb,
Hapsay ¢ 3aKOHOM MMEET, TI09TOMY, pa3yMHOE OIpaBJaHUe JHIIb TaM, I1Ie MPaBo CyIe-
CTBYET Hapsily ¥ IOMHMO 3aKOHa, I7ie 00bIYaii eCTh NPEeIBOCXHILCHUE 3aKoHa. .. » [5, . 17].
B 6onee mo3nHux paboTax, oTpaxaronux padpadorannyio K. I. Mapkcom u @. HTETHCOM
MaTepHaIUCTHUCCKYIO (PUIOCO(UIO M TTONUTHYECKYIO IKOHOMHKY ITPOTHBOIIOCTABICHHS
KJIacCOB OyprKya W TpoyieTapuara, B3NIAasI Mapkca Ha 3aKOHOJIATEILCTBO PE3KO U3MEHH-
JIUCh U TIOJIYYMJIIU TIOJIUTHYECKYIO OKpacKy: «Bce 3aKoHOaTeNbCTBO HUMEET CBOEH LENbIO
3aLIUTY UMYLIUX OT HEUMYIINX. 3aKOHbI HY’KHBI TOJILKO IIOTOMY, YTO CYILIECTBYIOT HEUMY-
mme» [5, c. 166]. Mapkc Taxke npu3bIBal NPUCSKHBIX 3ace/aTesNeil «BMEeIIaThCs MEX Ty
OT)KUBITUMHU TPEOOBAHUSAMH 3aKOHA W KUBBIMU TpeOOBaHUSAMH 00IIecCTBa» [5, . 166].
31ech MOXKHO YCMaTpUBaTh U MEPBBIE «POCTKM» COLMOJIOTHYECKOTO MPaBOIIOHUMAHHUS
1 TIpUIaHus cyny (TI0 KpaitHel Mepe Cyny IPHUCSDKHBIX ) TPaBOTBOpUYECKUX (DyHKITHH. JIto-
OONBITHO, YTO caM MapKc cuuTall WILITIO3UEH TO, YTO «IPABOBbIE HOPMBI 00SI3aHbI CBOMM
BO3HUKHOBEHHEM HE 3KOHOMHYECKUM OTHOLICHHAM, a (JOpMaIbHON 3aKOHOIATEIbHOM
JesATeNBLHOCTH rocyaapcTBay [5, ¢. 311-312]. [lozgHee B COBETCKONH MapKCUCTCKO-ICHHH-
CKOH TeOpuH IpaBa 3TO MPOTUBONOCTABICHUE YUECHBIC-FOPUCTHI IBITAIMCH CIVIAJUTh Yepes
pasnuyeHue mpaBooOpa3oBaHusl U IPAaBOTBOPUYECTRA.

Cpenu 3amafHbIX TEOPETHKOB IIpaBa Havyajga XX B. HEJIb35 000NTH BHUMaHUEM IBE
¢urypsl: Hemenkoro ropucra I. Ennunexa u aBcrpuiicko-amepukanckoro yaernoro I Kenb-
3eHa. [Ipodeccop lelinenpbeprckoro yuuBepcurera I. EymnmmHek canrtan, 94To MpaBOBBIC
HOPMBI XapaKTepU3YIOTCS TPEMs CYIIECTBEHHBIMU MPU3HAKaMHK: 1) IPEACTaBISIOT cOO0M
HOPMBI BHEIIIHETO TIOBEICHUSI JIIOACH B X OTHOIICHUSX JIPYT K IPYTY; 2) UCXOAAT OT MpU-
3HAHHOTO BHEIIHET0 aBTOPUTETA; 3) MX 0053aTeIbHOCTh TaPAaHTUPYETCS] BHEITHUMHU CPE/I-
cTBaMH. MICTOUHMKOM CIIOCOOHOCTH HOPMBI TTpaBa JeiicTBoBath I. EnnnHex cunran «yoex-
JICHUE B TOM, YTO MBI OOSI3aHBI CJICIOBATH dTOU HOpMe» [6, ¢. 218]. st maHHOTO yd4eHOTO
[IPaBOBbIE HOPMBI IO CBOEH MPHUPOJIE HE CTOJIBKO MPUHYIUTENBHBIE, CKOJIBKO FapaHTHPO-
BaHHBIE HOPMHI [6, c. 220]. I. EnnuHeK B paMKax y4eHHS O «IIPABOTBOPAIINX CHIIAX)
CTaBUT BAKHYIO IPOOJIEMY: «KaKMM 00pa3oM He-IpaBo JienaeTcs npaBom?» OTBET Ha 3TOT
BOIPOC YUYEHBIH HAXOAWT HAa OCHOBE 0030pa TPEXTHICIUETETHEH UCTOPHH €CTECTBEHHO-
MIPABOBBIX MPEACTABICHNUN B «IIpaBe, KOTOPOE B CHITY BHYTPEHHEN CBOEH CIIpaBEeAIMBOCTH
HPABCTBEHHO 00513aTEJIbHO U [I03TOMY SBISICTCS JEHCTBYIOINUM, KOPEHUTCS B IICUXUKE
yenoBekay [6, ¢. 230]. Kak Buaum, B yuenuu [. Ennuneka Ha 0oCHOBE KaHTHAHCKOM MeTa-
($u3KKK yxKe 3aKJafbIBaINCh KOHLENTYalbHbIE UIEU IICUX0JOTHYECKON TEeOpUH IIpaBa,
cucteMHo paszpaborannoii JI. U. erpaxuuxum. [Ipu stom I. Ennunex He cumran, 4ro
BCSIKOE IPABO SIBJISIIOCH «IPOAYKTOM HPOIPECCHUBHO Pa3BUBAIOLIETOCS TOCYIAPCTBa»:
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IIepBOHAYAITHFHO OHO CO37aeTCs B 00JIee TECHBIX COI03aX (CEMBSX, COI03aX CEMEH) 1 JINIIb
C pa3BUTHEM M LEHTpAIM3alKeH roCyIapCTBEHHON BIACTH MPAaBOTBOpUYECKUE (DYHKIIMU
KOHLEHTPHUPYIOTCSI y TOCYAapCTBa, XOTSI ¥ C COXpaHEHUEM IPaBOTBOPUYECKOM aBTOHOMUH Y
LIEPKBH U BCSIKOTO pojia accoruaruii [6, c. 237-238].

B cBoeit uncroii Teopun npasa I'. Kenb3en nbitancs ¢ no3uuui OpUIUUYECKOro Mo3u-
TUBH3Ma U HOPMaTHBU3Ma H30€XkKaTh Bce C1adble MEeCTa Kak €CTeCTBEHHO-TIPABOBOH ILIKOJIBI,
TaK 1 HCTOPHUYECKOM TEOPHUHN MPABONIOHUMaHUsL. BbIcTpauBas nepapxuio CTpyKTypbl IpaBo-
nopsizka, I. Kenb3en craBui Benen 3a KoHCTUTyIUEH 001ue HOPMBI, COJICpIKAIIUECS B
3aKOHOJIaTEIhCTBE M MPABOBBIX 00bI4asx [7, p. 224]. [Ipudyem npaBoBEIM 00BIYaEM OH
MIPHU3HABAJ TOJIBKO TOT 00bIUail, 0043aTeIbHOCTH KOTOPOTO OCHOBaHA Ha KOJUIEKTUBHOM MITH
VMHAWBHIyaJIbHOW BOJIE IPABOTBOPUYECKOTO opraHa [7, p. 226]. OcHOBOI ke Bcel CHCTEMBI
MpaBa OH CYMTA] OCHOBHYIO HOpMY (basic norm) — KpUTepHii AEHCTBUTEIBHOCTH | CIIpa-
BEJJTMBOCTH BCET0O MO3UTHUBHOTO MpaBa, KOTOPYIO M JOJIKHA 3aKPEIIATh KOHCTUTYLUS
rocynapctsa [7, p. 217-222]. B noaxone I'. Kenmb3eHa K BBIJICIEHUIO «OCHOBHONW HOPMBD»,
3akperuisieMoil B Konctutyiuu, ycMaTpuBaeTcst MpoJI0JKEHNE PACCMOTPEHHON BBIIIE
koHuenuu M. KanTa ¢ ero «0CHOBHBIM 3aKOHOMY YHCTOTO MPAKTUYECKOTO pazyMa.

[Hanee paccMoTpuM B3DIIsIAbI Ha ()OPMBI (MICTOYHUKH) TTPaBa psifia BUAHBIX TOPEBOIIIO-
LIUOHHBIX PYCCKUX TEOPETUKOB IIpaBa.

OcHOBBIBasICh Ha TMANIEKTHKE U MeTosio0ruu Ierens, yuensiit-reoperux b. H. Ynuepun
B cBoel kHHre «Punocodust mpaBay paccMOTpell IOHATHE U (OPMBI IIPaBa, yKa3as Cpeau
HUX TOJIOKUTETBHOE MPaBo (B TOM YHCIIE TaKUE ero POPMBI, KaKk 00bIYaii, 3aKOH U MPaBO
IOPUCTOB) U €CTECTBEHHOE IPABO KaK «CUCTEMY OOIINX FOPHINUECKIX HOPM, BBITEKAIOIINX
13 YEJIOBEYECKOI0 pasyMa U JOJHKEHCTBYIOUINX CIYKUTh MEPUIIOM U PYKOBOJCTBOM JIS
TOJIOKUTEITLHOTO 3aKOHOMATENbCTBAY [8, ¢. 86—87]. B aTOM momxome ere He MpOBOIUTCS
pasrpaHn4eHue UCTOYHUKOB U (POPM TpaBa.

H. JI. lroBepHya, crienuagbHO MCCIEI0BAaBIIMN UCTOYHUKU IIpaBa U ¢y B JIpeBHel
Pycu, nonaran, 4To «3aKOHOJATENBCTBO — 3TO OJHA U3 TeX (OpPM, B KOTOpbIe oOIeKaeTcs
00BEKTHBHOE TIPABO, 3TO JyUIlas, BbIcmas ¢oopMa ero BeIpaxeHus» [9, c¢. 31], a k ucrod-
HUKaM TpaBa OH MIOMUMO 3aKOHa OTHOCHII TAaKXKe JIOKTPUHY, OOBIYHOE TIPABO H JIaXKe CJIel-
KH (Harpumep, 3aBeIIaHus KHs3en).

H. M. KopkyHOB npeanoxui cieayomniee TOHMMaHHe HCTOYHUKOB MPaBa KaK TeXHH-
YEeCKOro TepMuHa: « T GOopMbl 0OBEKTUBUPOBAHIS IOPUIANIECCKUXD HOPMb, CIIysKalllie
MPU3HAKAMH UXb 00513aTeIILHOCTH Bb IAHHOMB 001IeCTBE 1 BB JaHHOE BpeMsi, Ha3bIBAIOT-
cs ucmoynuxkamu npaeay [10, c. 283]. B 3ToM NOHUMaHUU K UCTOYHUKAM MpaBa yUCHBIN
OTHOCHJI TOJIBKO 00BIUai, CyneOHyto mpakTuky u 3akoH [ 10, c. 285]. FOpuandaeckuii 0Obrvaii
no mHeHuto H. M. KopkyHoBa «TeMb U OTIMYAETCsl OT MPOCTOr0 OOBIKHOBEHIs, UTO SIBJISI-
eTcsi BHBITHUM®D 1 IPUTOMD CO3HATEIHHBIMD BEIPAKEHIEMb yKE paHbIlle CYIIeCTBYIOIEH
B HApOJHOMB IpaBoco3HaHin HopMbD» [10, c. 292]. B cBoto o4epens, 3aKOH JaHHBINA TEO-
PETHK paccMaTpuBajl B IIMPOKOM CMBICIIE TIO CYTH KaK aKT 3aKOHOJATeIbCTBA: «3aKOHD Bb
IIMPOKOMB CMBICITE €CTh BCSIKasg yCTaHOBIsieMasi OpraHaMy TOCYAapCTBEHHOHN BIacTH
opuandeckas Hopmay [10, c. 299]. DTOT ke yueHBIH TPEeIIOKIIT OTIIMYAaTh HCTOTHUK
paBa Kak NpU3HaK ero o01eo0s3aTeIbHOCTH ¢ IOHATHEM HCTOUYHHKA KaK «ACTOPHUYECKO-
ro NaMATHUKA» U KaK O CUJIe, KOTKY/la YepIIaeTCsl, B UEM ONPENEIIIeTCs CaMO COAePIKAHUE
MPaBOBBIX HOPM» (K 3TOH CHJIE OH OTHOCHJI OOILECTBEHHOE, CyObEKTUBHOE CO3HAHUE MITH
cyOBeKTHUBHEIH pazym) [10, c. 283-284].
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[To MHEHMIO PYTOTO JTOPEBONIOIIMOHHOTO TeopeTHka mpasa, E. H. Tpybemkoro, moxm
HMCTOYHHUKAMU TIpaBa CleJyeT MOHUMAaTh «TOJBKO T€ UIMEHHO NMPUYUHBI U CHUJIbI, KOTOphIE
COOOIIAIOT TEM WJIU JPYTUM TpaBUiIaM 3HAUYEHHUE MPABOBBIX HOPM, T. €. 00yCIaBINBalOT
c000it ux ooszamenvrocmouy [11, c. 97]. [leppoHaYaTbHBIM UCTOYHUKOM MO3UTHBHOTO
IpaBa JJaHHBIN YYEeHBIH PU3HABAJ «TOT HJIU IPYTO aBTOPUTET, yCTAHABIMBAIOIINH MTPaBO-
BbIe HOPMBI; 3aKOH, 00BIYall ¥ TIPEIIE/ICHT 3aCTyKUBAIOT HA3BAHUSI HICTOYHMKOB TIpaBa JIHIIb
B Ka4eCTBE CIIOCOOOB MPOSBIEHHUS 001IeCcTBeHHOTO aBTopuTeTay [11, ¢. 98]. JlomomauTens-
HBIMHU (BCTIOMOTaTeIbHBIMI ) HCTOYHUKAMHU IIPaBa 3TOT aBTOp NMPU3HABAJ aIMUHUCTPATHB-
HBIE PacIopshKeHUs (HallpuMep, YCTaBbl YHUBEPCUTETOR), CYJICOHYIO MPAKTHKY, a TaKKe
CTaTyTapHOE MJIM aBTOHOMHYECKOE MPaBo («HOPMBI, U3JaHHBIE CaMOYTPaBIISIONTUMHUCS
OOILIECTBEHHBIMH COI03aMU U yupexaeHusamm») [11, c. 129-134]. [Ipana, E. H. TpyOeukoii,
KOTOPBIN TOCTATOYHO JIOTUYHO W MOCIIEA0BATEIHHO Pa3Inyall paBo MO3UTHBHOE U €CTe-
CTBEHHOE, OCTaBMJI 0e3 OTBETa BONMPOC 00 MCTOYHMKAX €CTECTBEHHOTOo mpasa. [lox mo-
CIIETHUM OH TIOHMMAJI «HPaBCTBEHHO JIOJKHOE B TIPAaBE», «TOT HPABCTBEHHBIHN HJeal, KO-
TOPBIH JOJDKEH OTPENEIsTh COO0K0 pa3BuTHe mpaBay [11, c. 67—-68]. Pa3BuBast HpaBcTBEH-
Ho-punocopekue yuenns M. Kanta u B. C. ConosseBa, E. H. TpyOerkoii mpenmoxut
cienyomyto GopMynupoBKy o0miero TpeOoBaHUsI €CTECTBEHHOTO MPaBa: «OmMoeIbHOMY
JAUYY 00CceH DblMb NPedoCmasiern MAKCUMYM 8HeutHell c860000bl, COBMeCMUMbLIL C O1a2oM
obwecmesa kak yenozox» [11, c. 69].

Hpyroil nopeBOMIOIMOHHBIA TEOpPETUK npasa u nuBmwiIKCT . @. lepiieHeBuy nucal:
«@opMBI BRIpaXKEHis MpaBa, KOTOpble UMBIOT 3HaYeHie 00sA3aTENbHBIXD CPEACTBD
03HAKOMJICHISI Ch JEHCTBYIONIMMB MPaBOMb, HA3BIBAIOTCS MCTOYHUKAMH TIpaBa. Takumu
HMCTOYHHKAMU MPU3HAIOTCS Bb HACTOSAIIEE BPEMsl 3aKOHB U 00bIuaii» [12, c. 97]. MnTtepec-
HO, 4TO yke mo3uTuBHCT I. @. [llepmeHeBUY NpeasIoKIIT OTKA3aThCs OT TEPMUHA «HCTOY-
HUKH TIpaBa» B MOJIB3Y KaTeropuu «(QOPMBI IIpaBay Ui pa3rpaHudeHusl ¢ TOW CHIIOH, KO-
Topast TBOpUT Mpaso [12, c. 97]. Taxxe kak u H. M. KopkyHnos, I'. ®. HlepuieneBny cunran
00s13aTeIbHOCTh MTPU3HAKOM UCTOYHHKA MTPaBa, IPUYEM 3Ta 0053aTeIbHOCTD J0JIKHA OC-
HOBBIBaThCs Ha 3akoHe [12, c. 98]. Tot ke y4eHsbli mucall U 0 HeAOCTaTKax MPaBOBOIO
oObIuast JJisi peryJIupoBaHus TPYIOBBIX OTHomeHMH: «Ho korna HaunmHaercst ObicTpoe
MepeIBIKeHie Bb OMCKAaXhb 33 3apab0TKOMb, KOT/Ia 4eNOBbKD MepexoIuTh OTh OJHOTO
3aHSATIS Kb IPyroMy, Korjia, oiaroapst 3ToMy, eMy MPUXOIUTCs yacTo MbHATE U MbcTo 1
OOIIIECTBEHHYIO Cpefy, — OOBIYHOE MPaBO, MO0 CBOEH HETIOBOPOTIMBOCTH, — HEMPUTOTHBIN
HCTOYHUKB mpasay [12, ¢. 100]. B nononHeHue k AeGUHULINN 3aKOHA (B IITUPOKOM CMBICIIC
cioBa), npemtoxkeHHoit H. M. KopkyHoBeim, I. @. [llepmieHeBrY 100aBISET €1Ie U TaKOH
MIPU3HAK, KaK «HM3/1aBaeMbIi B yCTaHOBICHHOM Topsiake» [12, c. 100]. Ilox 3akoHOmaTEB-
CTBOM TOT K€ YUCHBIH MMOHUMAET BCIO «COBOKYITHOCTb 3aKOHOBb, IBICTBYIOIINXD Bb U3-
BECTHOE BpeMsi Bb U3BeCTHOM cTpanby [12, ¢. 105].

Ecnu I. ®. IllepuieneBruy B CBOEM yU€HHH O TIpaBe (B TOM YHUCIIE TPAKTOBKE UCTOYHU-
KOB TTpaBa) MPHUAEPKUBAJICS KOHIEIIIIH I0OPHINIECKOTO TO3UTUBHU3MA, TO APYTOH I0PEBO-
JIIOLMOHHBIN TeopeTrk npasa C. A. MypomIieB, IpU3HaHHBIA OCHOBATEIEM COLMOJIOTHYe-
CKOM IITKOJIBI MPaBOIIOHUMAaHUS B Poccru, MOIXonnI K 3TOH pobieMe mupe, paccMaTpuBast
[IpaBO HE KaK COBOKYIMHOCTh IOPUINYECKUX HOPM, a KaK IIPaBOIOPSIOK, T. €. «CYIIECTBY-
FOIAN MJTH CYIIECTBOBABIIIHI MTOPSAOK OTHOMIEHUI (IT0 CYIIIECTBY — IPABOOTHOIIICHHH ).
COOTBETCTBEHHO K MCTOYHHKAM IpaBa, IOMUMO 3aKOHA U OOBIYHOTO MpaBa, OH OTHOCHUII
TaKke MpaBo IOPHUCTOB U CyIeOHYI0 mpakTuky [13, c. 141-151].
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[To muenmUIo podeccopa B. M. XBocToBa, HCTOYHHUKH TpaBa — 3T0 «Th (HOPMEI, B KO-
TOPBIX BO3HUKAIOTH U MOJYYaOTh 00s13aTeTbHYIO CHITY IopuandecKie HopMb» [14, c. 85].
Kak BuauM, akeHT 31ech aenaercs Ha (JoOpMaIbHOM CTOPOHE IOHITUS «MCTOUHHK IIPaBay.
[ToMuMO TpaJMIIMOHHBIX UCTOUHUKOB «3aKOH» U «0ObIUai» JaHHBIN yUEHBIH BEPHO 00-
parui BHUMaHHE Ha 3HAYCHUE JIOTOBOPA MEXY IOCyIapcTBaMH B KauyeCTBE UCTOUHHUKA
MeXayHapoaHoro mpasa [14, c. 85]. [Ipu 3ToM U3 BHIy UM YIIYCKaJIUCh MEXTyHAPOIHBIC
JIOTOBOPBI, 3aKJIFOUYEHHBIE ¢ yYaCTHEM MEXKIyHAPOIHBIX OpraHU3aluii U MHbIE BUABI HOP-
MaTHUBHBIX COTIIAIIEHHH (KOJJICKTUBHBIE IOTOBOPEI, TapudHbIe cornamenus). OnpapaaHu-
€M 3TOTO «Ipo0esnay CIyKUT TOT (DaKT, UYTO 3aKOHOAATEIHLHOE U MEXKTyHAPOJHO-TIPABOBOE
pEryJaupoOBaHUE 3TU UCTOYHUKHM IIpaBa Moiay4dusid Tosbko B XX B. Ilog «aBTOHOMHUEH»
B. M. XBocTOB noHnMa «npaBo oTAbIbHBIX 00IECTBEHHBIXD COI030Bb HIIH YUPEKICHIH
BB Ipeabiiaxb TocyapcTBa peryaupoBarh CBOI0 BHYTPEHHIOIO JKM3Hb CBOMMHU COOCTBEH-
HbIMU HOpMamu» [14, c. 104]. ABTOHOMUIO TOT e aBTOp MOApa3Aesisi Ha 1BAa BUIA: cmd-
mymapHoe npaso (KOTJia ’TH HOPMBI 00JieueHbI B (JOPMY MPEATNCAHUN BIACTH, CTOSIICH
BO TJIaBE aBTOHOMHOTO COI03a, U 00bluHOe MBOpHecmeo B MPEAeiIax aBTOHOMHOTO COI03a
[14, c. 104-105]. K croBy, 1 B HacTosIIIee BpeMsI BCTPEUAIOTCS TPUMEPHI Kak MEePBBIX, TaK
1 BTOPBIX MICTOYHUKOB: YCTaBbI OpPraHU3aliii, yTBEPAKIaeMble FOCY1apCTBEHHBIM OpraHOM,
U JIOKaJIbHbIE HOPMAaTUBHBIE IIPABOBBIE AKThI, IPHHUMAEMBbIE, KaK [IPAaBUJIO, B PAMKax CaMOi
OpraHu3alny.

N. B. MuxalinoBCKUM pa3rpaHUyuUBall MamepuaibHvle UCMOYHUKY TIPaBa, KOTOPbIE
MOYKHO CBECTH B KOHEUHOM cYeTe K CyObeKTUBHOMY MPaBOCO3HAHUIO, U (hopMaibHble UC-
MmoyHuKY TIpaBa, MOA KOTOPBIMHU IOHUMAJ «MOMb GbICUIIL A8MOpUmems 0aHHO20
obwencumisi, KOmopwlil CAaHYIOHUpyems 6ce opudureckie nopmor» [15, ¢. 243]. s nan-
HOTO Y4eHOro (opMabHBIM HCTOYHUKOM IIPaBa BBICTYIIAET BBICLIMN aBTOPUTET (BbICIIAs
BJIACTh) OOIICKHUTHS, KOTOPBIN MPOsBIISIET cedst B psie popm npaBa. DopmMbl mpaBa OH He
CBOJUT K 3aKOHY U 00bIYHOMY HpaBy, kak [. @. lllepiieHeBuy, a BbIAEIsIET OOIbIIEE YUCIIO
¢dopM (100aBIseT yKa3bl ¥ CyAeOHYIO IIPAKTHKY ), TIOJUEPKUBAs UX CYOCHIMAPHOE 3HAYCHUE.

WHTtepeceH B3MIs1 HAa ICTOYHUKY IIPaBa OCHOBATEIS IICUXOJIOTHUYECKON TEOpUH IPaBo-
MOHUMaHHUs, Halero 3emisika, mpodeccopa JI. K. IleTpaskuikoro, KOTOPBI ObLT POIOM H3
BureGckoii rydepuun. PazsuBast cBoM B3IVIsLIbI HA IPABO, BBIPAXKAIOIINECS B UMIIEPATHBHO-
aTprOyTHBHBIX TIEPEKUBAHUSX, YUCHBIH MOJarall, 4TO «TO, YTO TOCIIOJICTBYIOIIEE YUCHHE
MPUHUMAIOT 33 00BIYHOE ITPABO, 3aKOHHOE ITPABO U T. 1., T. €. BEJICHUS 3aKOHOJaTeNel U T. 1.,
HE €CTh CaMo MO3UTHBHOE MTPABO, & Pa3Be TOJIBKO «UCTOUYHHKY €T0, (aKThl, BHI3BIBAIOIIUC
B [ICUXMKE 3HAIOUIUX O HUX MO3UTHBHBIC IPABOBbLIC MepekuBanus» [16, c. 412]. B reopun
JI. X1. IleTpa>kMLIKOrO MECTO €CTECTBEHHOI'O MPaBa 3aHsUI0 HHTYUTUBHOE IIPABO, HCTOYHU-
KOM KOTOPOT'O MOT'YT BBICTYIIATh pa3IMYHbIC SIBICHUS ACHCTBUTEIILHOCTH (BJIACTH POJHUTE-
ISl HaJl AETbMHU, TIPETOAaBaTeNs — HaJ CTYIEHTaMH, NHbIE aBTOPUTETHI).

Haxonern, ynomsiHeM eliie 0HOTO AOPEBOIIONHOHHOTO punocoda npasa H. H. Anex-
ceeBa, CTOABIIETO Y OCHOBAaHHUS (DEHOMEHOJIOTHYECKOTO HAIIPABICHNS B TPABOTIOHUMAHHH.
[To MHEHHUIO TaHHOTO aBTOPA, yUeHUE 00 MCTOYHMKAX MO3UTHUBHOTO MpaBa HEOOXOAUMO
CBECTH K M3yUCHUIO0 HOPMATHBHBIX (PakToB B mpase. [lomemusupys c JI. W. [leTpaxuikum,
H. H. AnexceeB 0THOCHII K HOPMATHBHBIM (hakTaM (110 CyTH — HICTOYHHUKAM MPaBa) «TaKue
(axTbl, KOTOpPBIE IO BHYTPEHHEH NPUPOAE CBOEH, IO MIPUCYLIEMY UM JIOIOCY OOSI3bIBAIOT
K OTIpeesICHHbIM ACUCTBHUSIM U TpeOyIoT ux» [17, c. 151-152]. B kauecTBe Takux ¢axTos
(MCTOYHMKORB) OH Ha3bIBACT, HAIPUMED, TAKUE AKTHI, Kak OOCIIaHNe, TOTOBOP, COTTIAIIICHHE,
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yupeauTenbHble akThl. OTHOCUTENIBHO FeHETUYECKOTO 3HaYE€HHUS! IPAaBOCO3HAHUS U IPaBO-
Boro yyBcTBa H. H. AnekceeB nucain, 4To «paBoBO€ 4yBCTBO €CTh HCTOUYHUK MpaBa Io-
TOMY, YTO M3 HEr0 POAUTCS, UCTEKAET BCAKOE MPABO», a MPABOCO3HAHHE — 3TO «UUCTOE
co3epliaHne» Kak BO3MOKHBIM CITyTHUK BO3MOXKHBIX akToB» [17, c. 155].

PaccMoTpeB noHATHE HCTOYHHUKOB IIPaBa M €ro COOTHOLIEHUE ¢ (opMaMu 1IpaBa B He-
MEIIKOH 1 pycckoit pritocodckoit U Teopetuueckoit mbiciu konna X VIII — nauana XX BB.,
o0paTuMcst K 3TUMOJIOTHH 3THX CJIOB, a 3aTeM C(OpMyInpyeM U 000CHYeM aBTOPCKYIO
KOHIETIIIMIO MTOHSTHS M COOTHOIICHUS ()OPM M ICTOYHUKOB IPaBa, KOTOpas B IaIbHEHIIIEM
OyZeT npesIOMIISITECS K MPodIeMaM HCTOYHHKOB TPYAOBOTO MpaBa. BooO1e Mbl pazaemnsiem
MeTononorndeckuii moaxon H. B. CriibueHKO 0 TIOUCKE JIOTMKO-3TUMOJIOTUIECKUX Hadal
TEX WJIM UHBIX KaTeropuii B oOnactu npasa [18, c. 4].

C 5TUMOJIOTHYECKON TOYKH 3pPECHUS, KaK YK€ OTMEUanoch, 00a MOHSATHS («HCTOYHUK
npaBa» U «(opma mpaBa» ) MHOTO3HA4HbI, TOIMCEMaHTHYHBI. B «CiioBape pyccKoro si3bIKay
C. U. OxeroBa jaercst Tpy 3HaUYCHHS CIIOBY «MCTOYHHMK), U3 KOTOPHIX JIBA COBMECTHMBI
¢ obnacThlo MpaBa: 1) «To, 4TO JaeT Hadajo YeMy-H., OTKyAa UCXOAUT YTO-H.»; 2) «IIUCh-
MEHHBIH MaMSITHUK, TOKYMEHT, HA OCHOBE K-POT0 CTPOUTCS HAydHOEe UccieoBanue» [ 19,
c. 229]. B ToMm ke cioBape CONEPKUTCS ACBATH 3HAYCHHUH CioBa «PopMay, U3 KOTOPBIX
K IIPaBOBOI AEHCTBUTEIBHOCTU MOT'YT OTHOCHTBCS CIICIIYIOIIHE: a) «BUJL, THII, yCTPOUCTBO,
CTPYKTYypa, BHEIIIHEE BEIPaYKEHUE YeTO-H., 00YCIIOBICHHBIEC ONPEIEIICHHBIM CONIEp)KaHHEM;
0) «yCTaHOBIICHHEIN 00pazer yero-H.» [19, c. 761]. [lomaraem, 4To STHUMOJIOTHYECKOE pa3-
HOOOpa3ue CMBICIIOB aHAIM3UPYEMBIX TIOHATHH TpeOyeT U afeKBaTHOTO WX MPEJIOMIICHHS
K 00JTacTH IOPUCTIPYICHINH (B PA3IUIHBIX, KAK MUHUMYM, IByX CMBICax). Omnpenemnss
noHsTHE «(hOpMay HA OCHOBE 3aKOHOB IMAJICKTHKH, IPABHIIbHEE CBA3BIBATH U COMIOCTABIISTD
€ro CKopee C colep kaHueM, HeXeln ¢ ucTouHukaMu. Kak noguepkusaercs B puiocodckom
SHIMKIIONIEIMIECKOM cIIOBape, «coxepkanue u popma, puiaocodckre KaTeropiu, Bo B3a-
HNMOCBSI31 KOTOPBIX COAEPKaHKe, OyaydH ONpeAesIoIIei CTOPOHOM Lesoro, mpeaAcTaBs-
€T €IMHCTBO BCEX COCTABHBIX AIIEMEHTOB 00BEKTA, €r0 CBOMCTB, BHYTPEHHUX MPOIIECCOB,
CBsI3€H, IPOTHBOPEUMI M TEHACHINH, a (hopMa eCTh CIIOCO0 CyIIECTBOBAHUS U BHIPAXKECHUS
coaepxanus» [20, ¢. 595]. Cxoxue onpeeseHus couep:kanus U GopMbl Iat0TCS B COBPE-
MeHHOU yteparype o gunocoduu [21, c. 301-302; 22, c. 405, 407].

C y4eToM BBIIIEH3IOKEHHOTO MBI UCXOAUM U3 (PHIOCOPCKOTO U ITHMOJIOTHUECKOTO
MOHUMaHHMS «(POPMBD» KaK BHELITHETO BBIPasKCHUSI (IIPOSIBIICHMST) COACPIKAHMS TEX MM HHBIX
sBIeHUN. [IpyrumMu clioBaMH, B IUXOTOMUHU «(popMa M cojiep:kaHue» neppoe (dpopma) —
BHEILHSS, @ BTOpOE (ColepKaHue) — BHYTPEHHSSI CTOPOHA SIBJICHUSI.

B camom obmiem miane 1moj| popMaMu npaBa HaMH IIOHUMAIOTCS CHOCOObL HEWHE20
8bIPANCEHUS NPaAsa, Obimus e20 cooeprcanusn. B HaydHBIX LENAX 1eaecoo0pa3Ho pac-
cMaTpuBarh (POPMBI IIPaBa B IIMPOKOM H Y3KOM CMBICIIAX.

[Ton (popmamMm nmpaBa 6 wiupoxom cmwvicie HaMU TIOHUMAIOTCS PA3HOOOPa3nbvle cno-
COOBI BHEWIHEZ0 GLIPAIICEHUS U DLLMUSA NPAGA 6 €20 PAZTUYHBIX CMBICAAX U CYU{HOCHIHBIX
nposenenusnx (CyObeKTUBHOTO M OOBEKTHBHOIO; €CTECCTBEHHOTO, IO3UTUBHOTO U 0OXKe-
CTBEHHOTO; KaK HOPM TIpaBa, IPaBOOTHOIICHUH M MPABOBLIX uieH). Tak, popmoit cyOnek-
TUBHOTO IIPaBa MOXKET OBITh HHAMBHIYJILHBIH IOTOBOP (TPaXKIaHCKO-IIPaBOBOM, TPYIOBOH,
YUISCHUYECKUH U TIpP.), OMHOCTOPOHHSIS CACNKa (JIOBEPEHHOCTD, 3aBEIIaHme), CyaeOHoe pe-
LICHUE TI0 KOHKPETHOMY CHOpYy U T. 1. @opMOl eCTECTBEHHOTO MpaBa MOTYT BBICTYNATh
JeKJIapaly, IPUHIMAeMble aBTOPUTETHBIMUA MEXIyHapoaHbIMU opranuzanusaMu (OOH,

IIpaBo Ta inHOBawii Ne 4 (8) 2014 13



KOHIEITYAJIbHI IUTAHHS TEOPIi IIPABA

MOT wu ppyrumn), npoBo3mialaone o0enprU3HaHHbIe TPUHIUIIBI MEXIYHAPOIHOTO
MpaBa, HO, KaK MPaBUJIO, HE UMEIOIIHE 3HAaU€HUSI MEKIYHaPOIHBIX J0roBopoB. Popmamu
MO3UTUBHOTO NpaBa SIBJISIOTCS PAa3IMYHbIC €T0 HCTOUYHUKHU B (JOPMaIBLHOM CMbICIE (HOp-
MaTHUBHBIC MIPABOBHIC aKThl, HOPMAaTUBHBIC IPABOBEIC JIOTOBOPHI, CY/ICOHBIC MPELIEACHTHI,
00b14HOE 1paBo). Popmoii O0KECTBEHHOTO MpaBa B OTIEIbHBIX CTPaHaX B OCHOBHOM
TpaJMLIMOHHOIN MPABOBOM CeMbH BHICTYNa0T penurno3nsie kHuru (Kopan, Bensr). @op-
MaMM HOPM IIpaBa BBICTYNAIOT UCTOYHHUKH ((HOpMBI) O3UTHUBHOTO MpaBa (HOPMATHBHBIH
MPaBOBOH aKT, HOPMATUBHBII MPABOBOM JIOTOBOP | Jp.), POPMOIA MPAaBOOTHOIICHUH — TTO-
BeZIcHHE CyObEKTOB MpaBa, a GOPMOM MPaBOBBIX UAEH — MPaBOCO3HAHME, OTPAXKAOLICE
MpaBOBbIE JOKTPUHBI U TIPUHITHUITHI ITpaBa.

DopMBI IPABA 6 Y3KOM CMbIC/IE — IO CROCODbL 6HEUIHE20 biparicenus (pukcayuu)
Hopm 00bexkmueno20 npasa. COOTBETCTBEHHO MOYKHO BBIJICJIUTH JBE OCHOBHBIC (DOPMBI
00BEKTUBHOTO MpaBa: MUCAHHOE M HEeMUCcaHHoe. [lucannoil ¢popme 0OBEKTUBHOTO MpaBa
COOTBETCTBYIOT TaKHe€ NCTOYHHUKH TIpaBa B (HOpMaILHOM CMBICIIE, KaK HOPMATHBHBIH TIPaBO-
BOM aKT, HOPMaTUBHBIN MPABOBOW JIOTOBOP, CY[ACOHBIN MPELEACHT, PEITUTHO3HbIE KHHUTH,
MIpaBOBbIe JOKTPUHBI. B Henucannou ¢popme 00HEKTHBHOTO MTpaBa, Kak MPaBUIIO, BEIpaxka-
I0TCSI IPABOBbIE OOBbIYAN U TPABOBBIE MPUHIIMIIBI, BHIBOAUMBIC U3 OOILETO CMBICIIA 3aKOHO-
JIaTeJIbCTBA U CYLHOCTH IIPaBa.

B camom 00111eM cMbIciie HCTOYHHK MTPaBa MOKHO OTIPEEITUTh KaK TO, OTKy/Aa MPOHC-
TEKaeT, uyepnaercs npaBo. KoHeuHo, Takoe ompeesieHue CIUIIKOM 001ee 1 HyKAaeTCs
B laJIbHEHIIIe KOHKPETH3alUH K Pa3InYHbIM CMBICIIaM MTOHATHUS UCTOYHUKA MTpaBa. O000-
MEHUE MPEANICCTBYIONTHUX Pa3pabOTOK YICHBIX-TCOPETHKOB U (PHIIOCO(OB TO3BOJISET BBI-
JIEJIUTh MIeCTh CMBICJIOB MOHATHSI «ACTOYHUK NMPaBay»:

1) namamnuk npaga, T. €. ACTOPUKO-IOPUANYECKUH JOKYMEHT, B KOTOPOM 3aKpPeIIsUIOCh
paHee AelcTBOBABILIEE IIPABO;

2) cuna, meopawian npaso, NpUAAOLIAS IpaBUiIaM OBEACHUS 3HaUYCHHE 00111e00513a-
TEJIbHOCTH;

3) ucmounuk npaea é popmanvhom cmoicie, T. €. BHELUIHE 00bEKTUBUPOBAHHBIHN 0u-
MUAIBHBINA JIOKYMEHT, IPU3HAHHBIA TOCYJapCTBOM MIIH MEKAYHAPOJIHBIM COOOIIECTBOM
B KOHKPETHBII HCTOPUYECKUI MOMEHT «HOCUTENIEM» IIPaBa;

4) ucmounuk npaga ¢ MamepuaAILHOM CMbICe, BKIIOYAIOMNN T (aKTOPbI MOTUTH-
YEeCKOr0, YKOHOMHUYECKOTO, COLIMOKYJIBTYPHOTO ¥ MHOTO XapakTepa, Mpeaolpeaesoiue
Te OOIIIeCTBEHHBIE OTHOIIEHUS, KOTOPBIE HYKAAIOTCA B ITPABOBOM PETYIHPOBAHUY;

5) ucmounuk npaea é udeanbHom cmyicie, T. €. IPABOCO3HAHUE, TUKTYIOIIEE Yepes3
pa3yM HeH CIpaBeITUBOCTH, CBOOO/IBI, pAaBEHCTBA, T'yMaHU3Ma KaK CyITHOCTH €CTECTBEH-
HOTO (HaJAMO3UTUBHOIO) NPaBa;

6) ucmounuk 3Hanuii 0 npage — MO0 HOCUTENb MPABOBOK WHPOpMAIHK (TIOMHMO
(opMabHBIX HCTOUHUKOB IIPaBa CI01a OTHOCSTCS COOPHUKH M KOMMEHTAPHHU K 3aKOHOa-
TENbCTBY, 0a3bl JaHHBIX NMPaBOBOW MHpOpManuu, MHTEpHET, *KypHaIbl, Ta3eThl U Tp.).

3axuouenne. [IpoBeaeHHBIN B cTaThe 0030p U aHAIN3 PUIOCOPCKUX U TEOPETUKO-
[PABOBBIX [IOIX0A0B K IOHUMAHHIO UCTOYHUKOB U (DOPM IIpaBa 1103BOIMIN C(HOPMYIMPOBATH
CJIeyIOIMEe OCHOBHBIE BBIBOJIBI:

* MCTOYHHKH IpaBa 1 (HOPMBI IPaBa SIBISIFOTCS MHOTO3HAYHBIMU U HETOXKIECTBEHHbI-
MU MOHATUSMHE, KOTOPbIE B HAYYHBIX IEIISIX 1eIeCO00Pa3HO pacCMaTpuBaTh B Pa3IHUHBIX
CMBICJIAX;
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e 101 hopMaMH TIpaBa B IMIHPOKOM CMBICIIC TTOHUMAIOTCS pa3HOOOpa3HBIC CIIOCOOBI

BHEIIIHETO BBIPAKEHUS M OBITHSI [TPaBa B €T0 Pa3IMYHBIX CMBICTIaX M CYLIIHOCTHBIX MPOSIB-
neHusiX. @opMbl IIpaBa B y3KOM CMBICIIE — 3TO CIIOCOOBI BHEIIHETO BhIpaskeHUs ((pUKCcaLn)

HOPM 00BEKTHBHOTO paBa. [Ipe/iyiokeHO BBIJICIHUTD JIBE OCHOBHBIE (DOPMbI 00BEKTHBHOTO
MpaBa: MUCAHHOE U HEMUCAHHOE;

¢ MUCTOYHHUK IIpaBa MOXHO ONPCACINTHL KaK TO, OTKyJda NPOUCTCKACT, HCPIIACTCsA

IpaBo. I[J'IS[ 0oJlee YETKOTO YACHCHHUSA KaT€ropun «MCTOYHHUK IpaBa» Ha OCHOBE CUHTE3a

pa3paboToOK MPeANIeCTBEHHUKOB 000CHOBAaHA €€ KOHKPETU3AIUS K IIECTH Pa3InYHbIM
CMBICIIaM JJAHHOTO TTOHSTHSL.
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Tomamencbkuii K. JI.

MOHATTS JKEPEJI I ®OPM ITPABA B HIMEIIBKIN I POCIMCBHKIN
®LITIOCO®DII I TEOPII ITPABA KIHIIS XVIII - IOYATKY XX CTOJIITTS

Y emammi ananizytomsca noansaou npedcmasnuxie Himeywvkoi ¢inocogcokoi ma npasosoi oym-
ku (B. Kanma, P. B. @. ['ezensa, @. K. Casinvi, P. [lyxmu, K. P. Mapxkca, P. Enninexa, P. Kenv3ena),
a maxodic pocilicokux oopegonioyilinux ginocoqhis i meopemuxis npaea (b. H. Yuuepina, C. A. My-
pomyesa, M. JI. /lioeepuya, H. M. Kopxynosa, E. H. Tpybeyvroco, P. ®@. [llepuwenesuua, K. I. Ile-
mpasicuyvkoeo, B. M. Xeocmosa, 1. B. Muxatiniecvkoco, H. H. Anexceeea). Ha ocnosi y3azanvhens
ma amanizy noenadie 00pegoNIOYiliHUX, d MAKONHC PAOAHCLKUX MA CYYACHUX YYEHUX CHOPMYTbOBAHO
a8mopcbKuti nioxio 0o po3yMiHHA Ma Po3PisHeHHA opm i Oxcepen npasa y PisHUX CeHCax.

Knrwouoegi cnosa: npaso, dxcepeno npasa, popma npasa, 3aKoH, npagosuil 36udati, cyoosuti npe-
yeoenm, 00208ip.

Tomashevskii K. L.

CONCEPT OF SOURCES AND LEGAL FORMS OF THE GERMAN
AND RUSSIAN PHILOSOPHY AND THE THEORY OF LAW
FROM THE END OF XVIII TILL THE BEGINNING OF XX CENTURY

Problem setting. Theoretical problems of sources and forms of the right were investigated
throughout many centuries by outstanding representatives of philosophy and the legal theory. At the
same time, so far discussion about concept and a ratio of these phenomena isnt ended, unities of
opinions of scientists isn t observed. Considering that fact that in Soviet (in fact — Marxist-Leninist)
to the analysis of views of pre-revolutionary foreign and domestic philosophers and theorists-lawyers
for this problem not enough attention was paid to the theory of law, and estimates of their ap-
proaches had the unilateral and ideologized character, it is represented actual for modern law to
addpress to their scientific heritage.

Analysis of recent researches and publications. The author of the article sights of opinions the
German philosophers and lawers (I. Kant, G. W. F. Hegel, F. C. Savigny, G. Pyhta, K. H. Marx,
G. Ellinek, H. Kelsen), and also Russian pre-revolutionary philosophers and theorists of the law
(B. N. Chicherin, S. A. Muromtsev, N. L. Djuvernua, N. M. Korkunov, E. N. Trubetskoy, G. F. Sher-
shenevich, L. I. Petrazhitski, V. M. Hvostov, I. V. Mikhaylovskiy, N. N. Alekseev).

Target of research. Eventually the similar analysis taking into account achievements of the
Soviet and modern theorists of law will allow to develop and prove author'’s treatment of concept
and distinction of forms and sources of the right.

Article’s main body. Legal forms in narrow sense are ways of external expression (fixing)
of norms of the objective law. Respectively it is possible to allocate two main forms of the objec-
tive law: written and unwritten. In the most general sense the legal source can be defined
somehow, from where results, the right is scooped. Synthesis of the previous development of
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scientists-theorists and philosophers allowed the author to allocate six meanings of the concept
«legal sourcey.

Conclusions and prospects for the development. Legal sources and legal forms are multiple-
valued and nonidentical concepts which in the scientific purposes are expedient for considering in
various meanings. Legal forms in a broad sense are understood as various ways of external expression
and life of the right in its various meanings and intrinsic manifestations. Legal forms in narrow sense
are ways of external expression (fixing) of norms of the objective law. It is offered to allocate two
main forms of the objective law: written and unwritten Legal source can be defined somehow, from
where results, the right is scooped. For more accurate explanation of the category «legal source»
on the basis of synthesis of development of predecessors its specification to six various meanings of
this concept is proved.

Key words: law, legal source, legal form, decree, legal custom, judicial precedent, contract.
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