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KaHIWAAT IOPUINYHMX HAYK, IOLCHT, AOLEHT Kade-
Jipy 1UBUTBHOTO TIpaBa Ne2 HarrionansHOTO 10pH-
JIMYHOTO YHiBepcHUTeTy iMeHi SlpocnaBa Mypporo;
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KaHIUaT IOPUINYHUX HayK, TOLEHT, JOLEHT Ka-
(enpy MUBLTFHOTO MpaBa Ta MPOLECY XapKiBChKO-
TO HalliOHATLHOTO YHIBEPCUTETY BHYTPILIHIX CIIpaB

MOPSIJIOK YKJAJIEHHS JIOTOBOPY OPEH/IM MAMHA JIEP)KABHOT'O
MIIIPUEMCTBA

V cTarTi ZOCTIAKEHO HOPSAIOK YKJIaJCHHS JOrOBOPY OPEHAN MaliHa JIepyKaBHOTO MiAIPUEMCTBA, a caMe IPOaHai3o-
BaHO CTajlii YKJIaJIeHHs JI0roBOpY — odepTy Ta akienT. BusHayatoThbest Taki XapakTepHi 03Haku oepTH, SIK Te, 10 IPOIIo-
3UIIisl YKJIACTH JIOTOBIp MOBHHHA MICTUTH BKa3iBKY Ha BCl ICTOTHI YMOBH Maii0yTHHOT'O JIOTOBOPY Ta a/IpEeCYEThCS KOHKPET-
Hiif 0c001. YKa3yeThesl, 10 aKLEenT Ha0yBae IOPUIMYHOI CHIIM TUTBKH B TOMY BHUIIQJIKY, KOJIU BiH € OBHUI 1 0€3yMOBHHI.

Korouogi ciioBa: 10roBip opeHan, MaitHO JiepiKaBHUX MIAPUEMCTB, odepTa, aKIeNT, YKIaJICHHS IOTOBOPY.

IMocTanoBka npo0aemu. He 3aBxau y ¢izuuHux
0Ci0 — MiNPUEMIIB Ta HeJIEPKABHUX IOPHIUIHUX OCI0
€ (iHaHCOBA MOXJIHUBICTh MPUAOATH TOH UM 1HIIMH
00’€KT JIep’KaBHOT BIIACHOCTI, 10 HEJOCTaTHHO e(dek-
TUBHO BHKOPHCTOBYETHCS NepkaBoro. OpeHaa MaitHa
JIEpyKaBHUX ITiITPUEMCTB 1 € TIJISTXOM BUPIIICHHS 1aHOT
npobnemu. Lleit mpaBoBUil IHCTPYMEHT BUKOPUCTOBY€ETh-
Csl 3 METOIO 33/I0BOJICHHS MOTPed HEAEepKaBHOTO BH-
poOHMKa B 3aco0ax BUPOOHHUIITBA Ta MiJBUINYE eeK-
TUBHICTh BUKOPHCTAHHS JAep:KaBHOTO MaiiHa. [Ipu yxia-
JIaHH1 JIOTOBOPY OPESH/TM MaiiHa JIepyKaBHUX I IPUEMCTB
BUHUKAE Psi/I TUTaHb, SIKi HAM HEOOX1THO JOCITIIUTH.

Meta naHoi poOOTH — AOCIIKEHHS MOPSIAKY
YKJIaIeHHs JOTOBOPY OPSHIN MalfHa JepKaBHOTO ITif-
MIPUEMCTBA, a CaMe IPABOBHUH aHalli3 cTaliil yKJIaacH-
HA 10roBOpY — oepTu Ta akuenty. s nocsarHeHHs
i€l MeTH HeO0OX1IHO BUPIITUTH TaKi 3aBAaHHs: 1) BU-
3HAYUTHU CTaJii yKIaJeHHS JOTOBOPY OPCHIM MaiHa
JIepKaBHOTO MiANPUEMCTBA; 2) 3A1HCHUTH MIPABOBUIA
aHali3 opepTH SK MPOTMO3HUIIIT YKIaJACHHS JOTOBOPY
OpeHAM MaifHa JepKaBHOTO MiANPUEMCTBA; 3) 31iM-
CHUTHU MPaBOBUN aHaJi3 Takoi cTanii yKJaJeHHs J0-
TOBOPY OPEH/AM MaifHa Iep>KaBHOTO MiAIPUEMCTBA, K
aKIeNT — IPUUHATTS MPOMO3UIT PO yKIAASHHS J10-
TOBOPY.

006’ €KTOM JTAHOTO JIOCITI/PKSHHS € ITPaBOBE PETYJTIO-
BaHHS BiJHOCHH, 1[0 BUHUKAIOTH y MPOIEC] YKIJIAACHHS
JIOTOBOPY OpEHAM MaifHa JepKaBHOT'O MiJIPUEMCTBA.

I[IpexmeToM IMOCTIIKEHHS € CUCTEMA IIPABOBUX
aKTIB, SIKi PETryJOIOTh BIJIHOCHHH, III0 BHHUKAIOTh MIPH
OpeHi MaifHa epKaBHUX MiAMPUEMCTB.

AmHaui3 ocTaHHiX gocaixkenb. [Ipodiemu mMaiiHo-
BOTO HaiiMy Ta opeHam mociipkysanu [. B. Cnacubo-
@areena, O. C. Jlineukep, €. H. Cremenko, C. b. [1y-
rincekuii, T. O. [loramenkoBa Ta iHmI BUeHi. Ane mpo0-
JIeMaTHKa TOPSAKY YKIaICHHS JOTOBOPY OPEHIN MaltHa
JIEP>)KaBHOTO MiAMPHUEMCTBA cl1ab0 BUCBITIEHA, € JI0-
CTaTHBO aKTyaJbHOIO Ta MOTPEOyE MONANBIIOTO TOCTi-
TDKCHHS.

Buxnaa ocHoBHOro marepiasy. Jloroip openan
€ IPABOYHHOM, JUIsl YKJIAJICHHS SIKOTO HEOOXiIHI BOJICBH-
SIBJICHHS KOKHOT 13 CTOpiH Ta ix 30ir. [Ipornec yknaneHHs
[IUBUTFHO-TIPABOBHX JOTOBOPIB CKJIAIA€THCS 13 IBOX CTa-
Jiil: odepTr — MPONO3ULIT YKIACTH JOTOBIp 1 aKLenTy —
TIPUAHSTTS MPOTIO3HUIIIT TIPO YKJIAAaHHS JJOTOBODY.

3rigHo 3 4. 1 ct. 7 3akony Ykpainu «[Ipo opermy
JEP>)KaBHOTO Ta KOMyHaJIbHOro MaiiHa» [1] iHiniaruBa
010 OPEHIM MaifHa MOXKe HAJIXOANUTH BiJl Pi3MUHUX Ta
IOPUANYIHUX 0C10, IKi MOXKYTh OyTH OPEHAAPSIMU BifTIO-
BIJIHO J10 cTarTi 6 1bOoro 3aKoHy (30KpeMa, Bij rocIio-
JapChKUX TOBAPUCTB, CTBOPCHUX WICHAMH TPYIOBOTO
KOJIEKTHBY TiAMPUEMCTBA, HOTO CTPYKTYPHOTO MiIpO3-
Iy, IHIIMX IOPUIMYHUX 0Ci0 1 rpoMaasH Ykpainu, ¢i-
3UYHUX Ta IOPUINYHHUX OCI0 1HO3EMHHX JIEpKaB, MiXkK-
HapOJHMX OpraHizamiii Ta ocid 6e3 rpomansHcTBa). [Ipo-
TIO3UIIis MOYKE HAJIXOTUTH BiJl OPEHIONABIIIB, 3a3HAYCHUX
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y cT. 5 1iporo 3akoHy (30kpema, Bix DoHIy AepkaBHOTO
MaiiHa YKpaiHu, Horo perioHaJbHUX BiIUICHB Ta IIpe/-
CTaBHULTB; BiJl A€p>KaBHUX MIAPUEMCTB 13 3a0€31eueH-
Hs (pyHKITIOHYBaHHS JUIIOMATHYHAX MPEACTABHUIITB
Ta KOHCYJIbCBKUX YCTaHOB 1HO3EMHHX JIepXkKaB, MPe/-
CTaBHHUIITB MDKHAPOJHUX MDKYPSIOBUX OpTaHizallii
B YKpaiHi Jlep>kaBHOTO yIpaBIIiHHS CIIpaBaMM; BiJT ITi/-
MIPUEMCTB, YCTAHOB Ta OpraHi3amii).

Be3ymoBHOI0 € Ta 06cTaBHHA, 110 3aKOHO/IaBellb HE
BHIIAJIKOBO BU3HAUNB O(epTy, IO HAJTXOIUTH BiJI OpEH-
JapiB, — 1HIIIaTHBOIO, a O(EpPTY, 0 HATXOIUTH Bijl OpCH-
JIOJIABIIIB, — MPOMO3ULI€I0. X04a CyTh IIMX SBHUIIL OJlHA-
KOBa, BOHA TOJISATAE Y MPOIO3HUIIIT YKIACTH JIOTOBIP OPEH-
JTM, OJTHAK TIPOIIEC BUSBIICHHS 1HIIIIATUBY M MPOTMO3MIIi{
Mae pi3Huil xapakrep.

3MiCTOM iHIIIaTHBH II0JI0 OPSH/TH JACP’KaBHOTO Maki-
Ha, 1110 HAJXOAUTH BiJl Pi3MUHUX 1 FOPUIUIHUX 0Ci0, sKi
0a)kaloTh YKJIACTH JOTOBIpP OPEHAH, € CYKYIHICTb Hii,
BU3HaueHuX y 4. | ct. 9 3akony Ykpainu «IIpo openmy
JIep>KaBHOTO Ta KOMYHaJIbHOTO MaiHa» [1]. YkazaHoro
HOPMOIO, 30KpeMa, BCTAHOBIIOETHCS, MO (Pi3UYHI Ta
IOPUINYHI 0COOH, K1 0aKaloTh YKIACTH JOTOBIP OpEH-
JT1, HATTPABJISIFOTH 3a5IBY, IPOEKT TIOTOBOPY OPEH/IH, & Ta-
KOXX 1HII JJOKYyMEHTH, 3TiJTHO 3 TIEPEIIiKOM, [0 BU3HA-
qaeTbess DoHIOM JiepKaBHOTO MaifHa YKpaiHu, BijIo-
BiJTHOMY OpPE€H/I0/IaBIICBI.

3a 3arajbHUM MPABHIIOM, IPOMO3HULIIS YKIACTH I0-
TOBIp BU3HAETHCS 0(EpTO0, AKIIO BOHA, MO-TIEPIIIE,
MICTHTH BKa3iBKy Ha BCi iCTOTHI YMOBH MaiOyTHBOTO
JIOTOBOPY Ta, MO-APYTe, aApecy€eThCsl KOHKPETHIN 0c00i.

IcToTHIME yMOBaMH TOTOBOPY € YMOBH IIPO TIPEAMET
JIOTOBOPY, YMOBH, III0 BU3HAYCHI 3aKOHOM SIK 1CTOTHI 460
€ HEeOOX1THUMH IS JOTOBOPIB ITaHOTO BUJLY, & TAKOXK yCi
Ti YMOBH, OO SIKMX 32 3as1BOKO X04a O OJIHIET 13 CTOPIH
Mae Oyt gocsrayTo 3rofu (4. 1 ct. 638 LK Ykpainu [2]).

V 4KOCTi ICTOTHUX YMOB JJOTOBOPY OpeH/IM 3aKOHOM
VYkpainu «lIpo openay nep:kaBHOro Ta KOMYHAJIbHOTO
MaitHa» [1] y ct. 10 BU3HAUEHI HACTYITHI YMOBHU: 00’ €KT
opeHau (CKIaja 1 BapTicTh MaiiHa 3 ypaxyBaHHSM ii iH-
JIeKcallii); TepMiH, Ha SIKUH YKIaIa€eThCs JOTOBIP OpEH-
JIM; OpPCH/THA TUIaTa 3 ypaxyBaHHM ii iHAeKcallil; mopsi-
JIOK BUKOPUCTAHHS aMOPTH3aLIHHUX BipaxyBaHb, SIKILIO
X HapaxyBaHHs IepeadadeHo 3aKOHOIABCTBOM; BiTHOB-
JICHHSI OPEH0BaHOI0 MaliHa Ta yMOBU HOro OBEpHEH-
H$l; BUKOHAHHS 3000B’A3aHb; 3a0€311e4eHHs] BUKOHAHHS
3000B’s13aHb — HEyCTOlKa (mTpad, eHs), TopyKa, 3aB-
JIATOK, TApaHTIs TOIIO; MOPSIO0K 3iICHEHHS OPEHI0/IaB-
LIEM KOHTPOJIIO 32 CTAHOM 00’ €KTa OPEH/IH; BiAMOBIJaIIb-
HICTh CTOPiH; CTpaxyBaHHI OPEHIAPEM B3STOTO HUM
B OpCH/Iy MaiiHa; 000B’I3KM CTOPIH 1010 3a0e3eueHHS
MOXKEKHOT Oe3MeKH OPEHJ0BaHOTO MaifHa.

VY SKOCTI ICTOTHUX YMOB JI0 TEKCTY IIPOEKTY JOT0-
BOpy (hi3U4HI 1 FOPUIMYHI 0COOH, SIKi OAXKAIOTh YKIIACTH
JIOTOBIP OPEH/IH, MOXKYTh BKJIFOUATH U 1HII YMOBH, SIKILIO
BBaJKAIOTB, IO JIOCSTHEHHS 3TO/IN 3 HUX HeoOxinHo. Taxk,

HAIPHUKIIAT, HaBeIeHI 0COOM MOXKYTh BUMAratu BKITIO-
YEHHS 10 ICTOTHUX YMOB JOTOBOPY OPEH/IN ITOJIOKEHHSI
PO HOIIUPEHHS PEIKUMY CITIIBHOI YACTKOBOI BIACHOCTI
Ha 00’€KT OPEH/IN B TOMY BHIIAIKY, SKIIO BAPTICTh 3iH-
CHEHMX HUMH 3a 3TOI0I0 OPEH/I0IABIIS MOJTIITIICHD ITepe-
BHUIIIUTH [IEBHY CyMY TOLIO.

Jlpyroro BUMOTOFO, sIKiii TOBUHHA BiAMOBIIAaTH Oep-
Ta, € 3BEPHEHHS 13 MPOIO3HIIIEI YKIACTH JOTOBIP 110
KOHKpeTHOI ocobu. Ls >k Bumora 10 opeptu hizuaHnx
1 FOPUIMYHHUX 0CI0, 0 0aXKar0Th YKIACTH JIOTOBIp OpEH-
T, BCTAHOBIIOEThCA y 4. 1 cT. 9 3akony Ykpainu «IIpo
OpEHJY JICpKAaBHOTO Ta KOMYHAJIBHOTO MaifHay [1], ne
BH3HAYEHO, IO BHUIIEBKA3aHi 0COOHM aJpPECyIOTh CBOIO
MIPOTIO3UITIIO JIO Bi/IMOBITHOTO OPEHIIONABIIS, 3a3HaUe-
HOTO y CT. 5 IbOTO 3aKOHY. YKa3aHOI0 HOPMOIO BCTAHOB-
JICHO MOXKJIMBICTH y4YacTi B OPEHIHUX BiTHOCHHAX BU-
3HAYCHUX Y Hill Cy0’ €KTIB 3aJISKHO BiJI XapaKTePUCTHKH
00’€KTa OpeHIH, a MO BiJJHOIICHHIO JI0 LIJTICHUX MaifHO-
BHX KOMIUICKCIB 1 HEPYXOMOTO MaifHa — IIIe ¥ 3aJIeXKHO
BiJl IXHBOTO MiCIIsl pO3TallyBaHHs. TaM ke BHOPMOBAHO,
110 OPEHIOJABIISIMH II0JI0 HEPYXOMOT'0 MaiiHa, 3arajbHa
IwIoIIa sSKoro He nepesunrye 200 KBaapaTHIX METPIB Ha
OJTHE T ITPUEMCTBO, yCTAHOBY, OpraHi3allito, Ta 1HIIOTO
OKpPEMOTO 1H/IMBiyaJTbHO BU3HAYCHOTO MaifHa MOXKYTh
BHCTYIIATH MiAIPUEMCTBA, YCTAHOBU Ta OpraHizaiii.
3BiJICH BUIUIMBA€E BHCHOBOK, 1[0 MTPOIIO3UITisl TOBUHHA
OyTu crpsiMOBaHa caMe TOMY HiANPUEMCTBY, yCTAHOBI
Ta OpraHizallii, SKHM [1e MalHHO HAJIC)KUTh Ha TIPaBi MOB-
HOTO TOCIIOJIAPCHKOTO BiTaHHs. SIKIIO X (i3u4Hi i FOpH-
JIM4HI 0cOO0M OaXKalOTh YKJIACTH JIOTOBIP OPEH]H, Mpe/l-
METOM SIKOTO BHUCTYIIA€ LITICHHA MaiHOBUH KOMITJICKC
MiIPUEMCTBA, HOTO CTPYKTYPHOTO TMiIPO3/iry abo He-
pyxome MaitHo, agpecatom opeptu € DoHA 1epKaBHOTO
MaiiHa YKpaiHu, Horo perioHajbHi BIAIIICHHS U Mpe-
CTaBHUIITBA. YKa3aHi Cy0 €KTH € TaKOX aJpecaTaMu
odepTH 1 111010 MaiiHa, 110 HE BBIKIIIO 0 CTaTyTHOTO
(CKITameHoro) KamiTary rocroIapChKiX TOBAPUCTB, CTBO-
peHux y mpoleci mpuBaru3aiii (Kopropartu3saitii), 1mo
€ JIPXKABHOIO BJIACHICTIO, KPiM MaiiHa, [0 HAJISKUTD 10
MaiHOBOTO KoMIUiekcy HarioHanpHOl akagemii Hayk
VYkpaiHu Ta rajy3eBux akaJeMiil HayK, a TaKoXX MaliHa,
[0 HaJIEXUTh BUINUM HaBYaJLHUM 3akKjaaaM Ta/a0o
HAyKOBHM YCTaHOBaM, III0 HAJA€ThCS B OPSHIY HAyKO-
BHM ITapKaM Ta IXHIM ITapTHEPaM.

{070 3BepHEHHS 13 MPOTMO3UIIIEI0 IPO OPEHLY AeP-
JKaBHOTO MaliHa JI0 PeriOHAbHUX BIUIUICHB 1 IPEICTaB-
HUNTB DOHTYy JepKaBHOTO MaliHa, HEOOXiTHO BiA3HA-
9UTH — o(epTa A0 MOAIOHNX CyO’€KTiB HANPABISIETHCS
3 IPUBOJY YKIIAIAHHS JOTOBOPY OPSHIIH MO0 00 €KTIB,
o nepeOyBaroTh Ha TEPUTOPIT 1X JIii, sika BU3HAYAETHCS
MeXaMH aMiHICTPAaTUBHO-TEPUTOPiaIbHOI OMUHULI
Toro abo iHmoro piBHs. Lle 03Hagae, o opeHI0AaBIEM
Te a0 iHIIEe perioHaIbHE BIJIIJICHHS 200 TpeICTaBHU-
IITBO MOXE BHCTYIIAaTH TiNBKH CTOCOBHO THUX 00 €KTIB,
SIKI PO3TAIIOBaH] HA TEPUTOPIT iX Mii.
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[Tpu mpoMy cJTiZT ypaxoByBaTH — 3aKOHOM BCTaHOB-
JICHO, 1110 TOCTIOAAPCHKE TOBAPUCTBO, CTBOPEHE YICHAMHU
TPYIOBOT'O KOJIEKTUBY, Y CTaTyTHOMY (CKJIaJIeHOMY) Ka-
TN SKOTO YacTKa BHECKIB WICHIB TPYIOBOTO KOJIEK-
THBY CTAHOBHUTbH BiJIIIOBIJTHO 10 CTaTyTy TOBapHUCTBa
Outbw sk 50 BiACOTKIB, Ma€ NepeBakHE MEPe] IHITUMHU
cy0’eKTaMU TpaBo Ha YKIIAJIaHHS JOTOBOPY OPSHIIH ITi-
JICHOTO MAfHOBOTO KOMIUIEKCY MiANPHEMCTBA, HOTO
CTPYKTYPHOTO MiJIpO3/Iily, e CTBOPEHE i€ TOBAPUCTBO
(. 4 ct. 8 3akony Ykpainu «IIpo openay aepxaBHOTO
Ta KOMyHaJIbHOTO MaitHay [1]). [Ipu npomy 3akoHOM He
TIJIBKHU [IPOTOJIOLIY€ETHCS 1€ MTPABO, aJIe€ i CTBOPIOIOTHCS
YMOBH JIJIsl HOTO peatizartii.

UMHHUM 3aKOHOIaBCTBOM TIPO OPEHTY JEPKABHOTO
MaifHa BpEeryJbOBaHO Yy MOBHOMY 00CS31 MUTaHHS MPO
BUMOTH, SKUM ITOBHHHA BIJITOBIIATH 1HII[IaTHBA 010
OpEHJM JCp KaBHOTO MaifHa, 1 MOPS/IOK ii peasizartii.

YV MeHiii Mipi 3aKOHOM BPETryJIbOBaHO IUTAHHS MTPO
MIPOTIO3HIIIFO, KA MOYKE HAJIXOIUTH BiJl OPSHIOAABIIS 13
MPUBOLY O(epTH. 3a 3arajJbHUM IIPABUIIOM, TPOTIO3HILLIS,
10 HaJIXOIUTh B odepenTta (i OpeHI0AaBII HE € BU-
HSTKOM), TOBMHHA MICTHTH BCi 1ICTOTHI YMOBH MaiOyT-
HBOTO JIOTOBOPY. Y IBOMY IIJIaHI XapakTep MPOTO3HIii
OPEHJI0/IABIIS HE BIJPI3HSAETHCS BiJl IHIIIATUBH, 1110 HAJI-
XOJIUTh BIJT OpeHaapsl.

T'oBopsTum PO IPYTy BUMOTY — a{pECOBAHOCTI odep-
TH KOHKpETHIH 0c001, HEOOXiAHO cKa3aTH, 10 OPEeH10-
JIaBeIlb MOKE HAIPABISTH CBOT MPOMO3MIIIT apecHO —
KOHKPETHOMY CyO’€KTY MiANPHEMHHUIBKOI MiSIBHOCTI.
OnHak MOXJIMBA CUTYallis, KOJU OPEeHA0AaBelb A€
00’sIBy B 3ac00ax MacoBoi iH(pOpMAILiT PO 3/1a4y B OpPEH-
Jly Iep’KaBHOTO MaifHa 3a JOTIOMOTOO TIPOBEICHHSI KOH-
Kypcy. Y 1IbOMY BHUIIAAKy MOBa Bxe Oye itu mpo myo-
vy odepry [3, c. 394].

oxo MoxnuBOCTI MyOIigHOT 0hepTH TpHUBaIUil
nepioJl y MUBUIICTULI Benacs AucKycis. OaHa 3 TOUOK
30py 3BOIMIIACSI IO TOTO, IO O(hepTa IMOBHHHA Oy TH 3aB-
KIW aJipecoBaHa KOHKPETHIH 0coli it He Moxe OyTH
«KUHYTa y HaTOBI». OJHUM 13 NPUXUIBHUKIB Li€T M0-
3utii Oyna, Hanpukian, P. O. Xandina. Ha i1 qymky,
«IIPOTIO3MIILSl HE MOYKE PO3ITIAIATHCS SIK 0pepTa, OCKiIb-
KM TYT 1lI¢ HE BCTAHOBJICHO OMH 3 ICTOTHHUX €JIEMEHTIB
JIOTOBOpPY — Horo cTopony» [4, c. 207].

Y 3B’513Ky 3 PO3BUTKOM 3ac00iB MacoBoi iH(popmariii,
00yMOBIIEHUM TEXHIYHHUM MPOTPECOM, OibII KUTTE-
3IaTHOIO B HUHIITHIX yMOBaX BUSBIJIACS PYTa ITO3HITIS.
3TriJIHO 3 HErO 3a JISIKUX YMOB 0()epTOr0 HEO0OXiTHO BU-
3HABaTH i MPOMO3HULLiL0, aIPECOBaHY 10 HEBU3HAYEHOTO
Koia ocid [5, ¢. 50; 6, c. 151-152].

KpiMm HaBeJeHUX O3HAK, iHIIIaTHBA 1 TIPOMO3HUILIS
MOBHMHHI OyTH 3p00JeHi B mucbMoBiii popmi. Kpim Toro,
odepra MOBHHHA MepeadadaTi Jac, IMPOTITOM SKOTO
odepeHT, 1o 3po0UB MPOTIO3HILII0, 3B’ I3aHNH HEro. 3a-
BEPIIYIOYH XapaKTepUCTHKY odepTH, HeoOXiTHO cKa3a-
TH, IO 0(epTa BBAKAECTHCS TAKOI0, IO HAIHIIIIA 3 MO-

MEHTY peecTparlii OpeHI0aBIeM JOKYMEHTIB, IO Ha-
niy. 1le momoxeHHs BUIIIUBAE 13 4. 2 CT. 9 3akoHy
VYkpainu «IIpo opeHay Aep:KaBHOTO Ta KOMYHAJIBHOTO
maiiHay [1].

SAxmo odepra € MepuIor craliern yKIaJIeHHs J0-
TOBOPY, TO iICHY€ TaKOX JApyra cTajisl YKIaAeHHs JOro-
BOPY — aKIIENT, SIKUH BHPAKAETHCS y BUSBICHHI 3TOIH
Ha yKJaJieHHs goroopy. [Iporienypa HaaHHS aKIenTy
BHKJaJeHa B cT. 9 3akoHy Ykpainu «IIpo openay nep-
JKaBHOTO Ta KOMYHaJIbHOTO MaiHay [1].

[Ipucrynarouun 10 XapaKTepUCTUKU HAJIAHHS aKIIeTI-
Ty B OPEHIHUX BiTHOCHHAX, CJIiJ] 3ayBasKUTH, 110 aKIIETI-
Ty Mepeaye CKIAIHUN MpoIec Y3rO[KEHHS HOTO MOXK-
JMBOCTI 3 BiJOBITHUMH OpraHaMH, B SIKOMY il OpeH-
JIOJABIISL «CTABJIATHCS 3aKOHO/ABLIEM B 3aJIEKHICTD Bij
TOTO, SIKE CaMe OKpeMe IHANBIAyalIbHO BH3HAUCHE Mali-
HO JEP’KaBHOTO MiAPHEMCTBA EPENAETHCS B OPCHIY
B sIKOCTI ii 00’exTa» [7, ¢. 32]. JlaHe y3romkeHHs (ax-
THUYHO € OTPUMAaHHIM J03BOJTY Ha YKIAJICHHS JOTOBOPY
OpEHJIM 1 Ma€ aIMIHICTPAaTUBHHUNA XapakTep.

OpeHaap HaJae OpeHI0aBIEB] 3asiBy [IPO OPEHIY
LUTICHOTO MAifHOBOTO KOMILIEKCY HiAMPUEMCTBA, HOTO
CTPYKTYPHOTO TiIPO3/IiTy, HEPyXOMOTO MaiiHa, a TaKOX
MaifHa, 1110 He BBIHMIILIO 10 CTaTyTHOTO KamiTaily ToCIo-
JapChKHUX TOBAPHCTB. 32 YMOBH BiJICYTHOCTI 3a00pOHH
Ha TIepeIaHHs MaifHa B OPCH/Y OPEHIOABEIb IPOTITOM
I’ SITY JTHIB MICJIsI AaTH PEECTpallii 3asiBH HaJICUIIAE KOTTi1
MarepialliB opray, ymoBHOBR)XCHOMY YIPAaBJIATH BiJl-
HOBIIHUM MaliHOM.

VY psai BunajakiB, nepeadadeHux 4. 2 cT. 9 3akoHy
VYkpaian «IIpo opeHIy nepaBHOTO Ta KOMYHaIbHOTO
MaifHa» [1], opeHaonaBenb 30008’ A3aHUI TAKOXK Ha-
MpaBJsATH KOMii BHINE3raJaHUX JOKYMEHTIB B OpraH
AHTHMOHOIIOIBHOTO KoMiTeTy YKpainu. Lle HeoOxigHo
y BHIQJIKaxX, KOJIH OpeHaap abo Bxke 3aiiMae, abo B pe-
3ynbTaTi 3A1HCHEHHS BiAMOBITHUX Jilf Mae peanbHy MOX-
JMBICTh 3aWHATH MOHOIOJIBGHE CTAHOBUILE HA PUHKY.

3akonoM Ykpainu «IIpo openay nepxaBHOTO Ta
KOMYHaJIbHOTO MaitHay [1] BUBHaYeHHId TEpMiH, BIIPO-
JOBX SIKOTO OPTaHU YIOBHOBAXKCHI YIPABISATH BiIIIO-
BIIHUM MaiHOM, 110 3HAXOJUTHCS B JICpKaBHIN BIac-
HOCTI, PO3ITISIAAI0Th TO/IaH1 iM KOmii JOKyMEHTIB 1 Ha-
NMPaBISOTh OPEHJI0JABIIEBI BUCHOBOK (03B a00
BIJIMOBY) IPO MOKJIMBICTh OPEHIIH 1 YMOBH JIOTOBOPY
openau. Lleit TepmiH ckiagae m’STHAALUSTH JIHIB 3 MO-
MEHTY HaIXOI[KCHHS BiIIIOBITHIX JOKYMCHTIB JI0 BKa-
3aHHX Cy0’€KTIB. 3aKOHOM TaKOK BCTAHOBIIFOETHCS, 1110
Y BUMAJIKY SKIIO OPEHI0/IaBEIb HE OTPHUMAaB Y BCTAHOB-
JICHUH CTPOK JI03BOJY, BIIMOBH YW MPOTO3HUIIH Bij
OpraHy, yIHOBHOBa)KEHOTO yIPABISATH BiATOBIITHUM
MaifHOM, BUCHOBKIB OpraHy AHTUMOHOIOJIBHOTO KOMi-
TeTy YKpaiHu, YKIIaJeHHs JOTOBOPY OPCHIH BBaXKAETh-
s 3 UMU OpTraHaMu Noro/pkeHuM. ToOTO BiJICYTHICTD
BHCHOBKIB BiJl BIAMOBITHUX OPTaHiB PO3TISAAETHCA
3akoHoM Ykpainu «IIpo opeHny nep:kaBHOTO Ta KOMY-
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HaIbHOTO MaWHay [l] gK iX 3roja Ha yKIJIaJeHHS JO-
TOBOPY OPEH/IH.

V 3B’53Ky 3 LIUM BUHUKAE MUTAHHS, IK OyTH B TOMY
pasi, AKII0, HAIPUKIA, OpraH AHTHMOHOTIOIBHOTO
KOMiTeTy YKpaiHH HE Ha/1iClIaB CBOTO BUCHOBKY, @ OpPEH-
Jlap y pe3ysbTari yKiIaJeHHs J0rOBOPY OpEH/IU 3aiiHsB
MOHOIIOJIBHE TTOJIOKEHHS Ha PUHKY IIEBHOTO TOBapy abo
MTOCHITUB TaKe.

Ha namy nymKy, B IbOMY BUTIQJIKY JIOTOBIp OpEHIU
HE MOXKe OyTH BU3HAHUHU HEMIMCHUM, OCKUIBKH TTOTIPH
T€, [0 OTPUMAaHHS OPEHIO0JABIEM BijJ BiMOBIAHUX
OprasiB J03BOJIy Ha YKJIaJIEHHS I0TOBOPY OPEHIU Ma€e
XapakTep aAMiHICTPATUBHHM, BOHO BCE K BUKIIUKAE
MIEBHOIO MipOIO HACII/IKH IUBLIBHO-TIPABOBOTO XapaK-
Tepy. Tomy ¥ HEOTpUMaHHS BiJl BiIMOBIIHNX OPTaHiB
JIO3BOJTY Ha YKJIaJICHHS TOTOBOPY OPEHIN MOKHA PO3-
I[IHIOBATHU SIK MOBYAHHSI, SKE B [IUBLIBHOMY MpaBi po3-
IS Aa€ThCA SIK 3HaK 3roau. L mo3uuis oOyMoBieHa He
JIUIIE 3aralbHUMHU OCHOBAaMH ITUBUTHHOTO 3aKOHOIAB-
cTBa, a i 3akoHoM Ykpainu «IIpo opeHny AepxkaBHOTO
Ta KOMYHalIbHOTo MaifHay [1], AKkuii, Ik MU BXKe TOBO-
pHIIH, BKa3y€e HA Te, IO B IIbOMY BHIIAAKY YKJIaICHHSI
JIOTOBOPY OPEHJM BBaXKAETHCSA 3 IUMH OPTaHU MOTO-
JOKSHHUM.

[Ticyst 3aKiHYEHHS CTPOKY Y3TOJKCHHS YMOB JIOTO-
BOPY OPCH/IU 3 OPTraHOM, YIIOBHOBXCHUM YTPABIATH
BIJIMOBITHUM MalHOM, i OpraHoM AHTHMOHOTIOJILHOTO
KOMITETy YKpaiHH OpeHIO0/IaBeIlb IPOTSATOM I SITH JTHIB
JIa€ 3rojly a00 BiIMOBJISIE B YKIIaJICHH1 JIOTOBOPY OPEHIH
1 TIOBIIOMJISIE TIPO 11€ 3asIBHUKA. Y pasi, AKIIO OPECHJI0-
JABIEM JlaHa 3rojia Ha YKIIAJICHHS HOTOBOPY OPCHIH,
HOro HEOOX1THO PO3IVISLIATH SIK IPYTY CTAJIiI0 YKIIaIeH-
Hs oroBopy (axuent). besymoBHO, moxiOHa 3roza mo-
BHUHHA OyTH BHPa)XCHA Y MMCHMOBOMY BHUIJISIL.

BianosigHo 10 4. 4 cT. 9 3akony Ykpainu «IIpo
OpEHJIy JIepKaBHOTO Ta KOMyHaJIbHOTO MaiiHay [ 1] opeH-
JIO/IaBEIIb TIPOTSITOM IT SITH JHIB ITCIISI TIOTOKEHHST YMOB
JIOTOBOPY OPEHIIM 3 OPTaHOM, YIIOBHOB)KEHUM YTIpaB-
JIATU BiJMOBIIHUM MaiHOM, Ta OpraHOM AHTHMOHO-
MOJIBHOTO KOMITETY YKpaiHu, a B pasi SKIIO 3asBa Mpo
opeH Iy MaifiHa He TTOTpedye Y3romKeHHS (1070 OPEHIH
OKpPEMOTro iHJIMBiyajJbHO BU3HAUYEHOTO MaiHa, KpIiM
HEPYXOMOTO), IPOTATOM 15 MHIB micis JaTH ii peectpa-
1i1 po3Minye B oQiriHIX APYKOBAHHUX 3ac00aX MACOBOI
iH(hopMauii Ta Ha BeO-caiiTax OpeH /10/1aBIIiB OTOJIOIIEH-
Hs [IPO HaMip TepeiaTH MaliHO B OPEH Ty a00 BiIMOBIISIE
B YKIJIaJICHHI TOTOBOPY OPEHIH 1 MOBIJOMIISIE TIPO IIE
3agBHUKa. [Iporarom 10 pobounx 1HIB micist po3MillieH-
Hs1 OTOJIONICHHS B OQIIIHUX APYKOBaHUX 3ac00ax Ma-
coBoi iH(popmariii Ta Ha BeO-caliTax OpeHI0IaBeIlb PUH-
Ma€ 3asiBH [P0 OPEH]Ty BiJIMOBIIHOTO MaiHa.

3a pe3yabpTaraMy BUBUCHHS IONHUTY Ha 00 €KT OpEH-
U TIPOTSTOM TPHOX POOOYMX THIB MiCIS 3aKIHUCHHS
CTPOKY MPHUHHATTA 3a51B OPEHI0/IaBE1lb YXBAJIIOE PillleH-
Hs1. KoHKypCc Ha TIpaBO OpeHIN HE TPOBOIUTHCS, SKIIIO

MTOJIAHO JIUIIIE OHY 3asBy. Y TaKOMY BHIAIKY JOTOBIp
OpEH/IM YKIIAIA€ThCA 13 3asiBHUKOM. [Ipu HaaXomKeHHI
JIBOX 1 OiJibIle 3asiB OPEHI0/IaBellb OrOJIONIY€E KOHKYPC
HAa MPaBO OPESHIIH.

[Ipn po3mszai MaTepialiB Mpo MepeaanHs B OPCHIY
HepyxoMmoro Maiina QoHz Aep>KaBHOIO MaiiHa YKpaiHu,
WOTO perioHaNbHI BIAMIJICHHS BPaXOBYIOTh MPOMO3HIIIT
[CHTPAJIbHUX Ta MICIIEBUX OPraHiB BUKOHABYOI BJIa.IH,
OpraHiB MICI[EBOTO CaMOBPSTyBaHHsSI CTOCOBHO PO3Mi-
IICHHSI OIOPKETHUX YCTAHOB.

BBaxxaemo, 110 mpu KOHKypeHMii myOIivHuX 1 mpH-
BaTHHUX IHTEPECIB IepeBary HeoOXiHO BijiaBaTH Iep-
M. HeoOXiHO MiKpeCTuTH, IO HAEThCS TUTLKH PO
YCTaHOBH, OpraHi3allii HeKOMEpIiiHi, JSUTbHICTh SKUX
(inaHcyeThes 3 OropkeTy. Ha nep:kaBHi sk MiampUeM-
CTBA, [0 0aXalOTh BUCTYIIUTH OPCHIAPEM BiHOCHO
HEPYyXOMOTO MaifHa, Moi0HI MepeBard Mpu yKJIaJIeHHI
JIOTOBOPY OPEHJIM HE MOIIMPIOIOTHCS, OCKIIBKH BOHH
€ KOMEPIIHHUMH FOPUINIHUMHU 0CO0aMH 1 (PIHAHCYIOTh-
Cs1 32 paXyHOK JIOXOJIB, OTPUMAHHX BiJI BIACHOT rOCIIO-
Japchkoi AisuibHOCTI [8, . 192].

AxuenT HaOyBae IOPUANYHOI CHIIA TUTBKH B TOMY
BUTIAJIKY, SIKIIO BiH MIOBHHMH, TOOTO BUPAXKAE CXBAJICHHS
TOMY, 1[0 BKa3aHO B oepTi, i 6e3yMOBHMIA, TOOTO HE
MICTHTh HISIKHX JIOAATKOBHX YMOB. BiIIOBiIb HA IHIINX
YMOBaXx, HiX Ti, SIKi MICTATBbCS B oepTi, HE MOXKe OyTH
aknenToM. Lls BiAmoBiab € 3ycTpiuHoro odeproro. Tomy
B TOMY BHIIQJIKY, SIKIIIO OPEHIONABEIb BHPAXKAE aKIICT,
BiH MO)KE€ OOMEXHUTHCS JINIIEC THCEMOBOIO 3TO/I0I0 Ha
YKJIaJICHHS I0TOBOPY. SIKIIO % OpEeHI0AABEIb BBAKAE, 1110
YKJIAZCHHS JOTOBOPY MOXKJIMBE Ha IHIIIMX yMOBaX, BiH
MOBHHEH HaJaTh 0co0i, 10 3BEepHYJacs 3 iHIIiaTHBOO,
CBIili MPOEKT JOrOBOPY OPEH/IH, BXKE MIOTO/DKEHUI 3 opra-
HOM, YIIOBHOBKCHUM YIIPABJIATH BiIIOBITHUM MaiHOM,
1 AHTUMOHOITOJIBHUM KOMITETOM YKpaiHH, SKIIIO IIe He0O0-
xinmHo. HeoOximHo cka3arw, 1110 151 oepTra MOBUHHA Mic-
THUTH BKa3iBKM Ha BCl ICTOTHI YMOBH JIOTOBOPY OPEHJIH,
Y TOMY YHCIII ¥ Ti, SIKi 3asIBHUK BKJTFOYHB y TIPOCKT JIOTO-
BOPY B SIKOCTI ICTOTHHX, aJI¢ fKi, IPOTE, HE BKJIIOUCHI J10
epetiKy iCTOTHAX yMOB, HaBeIeHOro B 4. 1 cT. 10 3akony
Vkpaiau «IIpo openay AepkaBHOTO Ta KOMYHaJIbHOTO
maitaay [1]. Ha mymxy M. 1. bparincskoro, «BiAMnoBiib Ha
otepTy, B sIKili BUKITFOUEHA X0 O OflHA 3 ICTOTHUX YMOB,
HE MOXKE PO3IIISIIATHCS SIK 3ycTpidHa odepra. Taka Bif-
MOBiIb € BiIMOBOIO Bifl YKJIaJE€HHS 3alIPONIOHOBAHOTO
o(epeHTOM JJOTOBOPY i 3AIPOIICHHSM 0 YKIAICHHS iH-
moro foroBopy» [9, c. 162]. YV ToMy BUManaKy, SKIIO
CTOPOHH HE MOXYTb JIIHTH €IUHOI TyMKU CTOCOBHO iC-
TOTHHX YMOB JIOTOBOPY OPEHIIN, BOHU MAaIOTh IIPaBO 3BEp-
HYTHCSI 3 TO30BOM JI0 CYAY, TOCTIOAAPCHKOTO CYAY. Y IhO-
My BHIIQJIKY, 3T1IHO 3 4. 2 cT. 12 3akony Ykpaiau «IIpo
OpCHIY AEPXKaBHOTO Ta KOMYHAJIBHOTO MaiHa» [1], mo-
TOBip OPEHIM BBAKaTHMETHCS YKIIQJACHUM Ha yMOBAX,
BKa3aHUX y pimerHi cyay. Ilpote, Ha Hanry 1ymKy, 3asB-
HHK MOYKE ¥ BI]MOBUTHUCS BiJI YKIIaJJCHHS IOTOBOPY OPEH-
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TV B3arajii, TOOTO 3aJIMIUTH Oe3 BIAMOBIII a00 HE MpUi-
HATH 0(hepTy OPEHI0IABIIS.

JloroBip openiu MaiiHa JepKaBHUX HiJIPUEMCTB € JI0-
TOBOPOM TIPHETHAHHS, OCKUIBKH YMHHE 3aKOHOIABCTBO
BCTAHOBITIOE 3MICT OLTBIIOCTI 3 ICTOTHUX YMOB JIOTOBOPY.
[pu yxiageHHi JOroBOpy OpeHIOIABELb KEPYETHCS KPIM
yCBOTO iHIT0TO THITOBHM JI0TOBOPOM OPEHIN ACPKABHOTO
MaiiHa, 3aTBepIXKeHUM Haka3oM DoHy ep:KaBHOTO Maii-
Ha Ykpainu Big 23.08.2000 p. Ne 1774 [10]. 3rapane mpax-
THYHO 3BOJIUTH «HAHIBEIIb» MOKIMBICT OpEeHIaps BILIH-
BaTy HAa BU3HAYCHHSI iICTOTHUX YMOB JIOTOBOPY OPEHIIH.

JloToBip OpeH! BBAXKAETHCS YKIAICHAM 3 MOMCHTY
JOCSATHEHHS JOMOBIICHOCTI 3 yCIX ICTOTHHX YMOB 1 TiJI-
MMHUCAHHSI CTOPOHAMU TeKCTy noroBopy (4. 1 ct. 12 3a-
KoHy Ykpainu «IIpo opeHny epaBHOrO Ta KOMyHallb-
HOTO MaiHay [1]).

BucnoBku. OTxe, JOCTIKEHHS TOPSIKY YKIIaAeH-
HSl TOTOBOPY OPEH/AN MaifHa Jep>KaBHUX IiATPHEMCTB
Ta Horo 1puarndHe 0()OPMIICHHS MatOTh BayKITUBE HAYKO-
BO-MIPaKTHUYHE 3HAYEHHS, OCKUIBKH BiJICYTHICTb y 3aKO-
HOIABCTBI ICSKUX MTOJIOKEHB TTEPEIIKOIKAE MOYKITHBOC-
Ti HAJIC)KHOTO 3aXUCTY MPaB CTOPiH.
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HOPAIOK 3AK/IIOYEHUS JOTI'OBOPA APEH/IBI UMYIIECTBA TOCYJAPCTBEHHOI'O
HNPEAITPUATUSA

B craTthe nccienoBaH MopsAgOK 3aKIIOUEHHUS I0TOBOpA apeH/Ibl HMYIIECTBA TOCYAapCTBEHHOTO MPEATIPUATHS:
IIPOAHAN3NPOBAHbI IBE CTAJUH 3aKIFOUCHUS 10T0BOpa — oepra 1 akuent. OnpenesstoTes Takue XapaKTepHbIe PU3Ha-
K1 0pepThl, KaK TO, YTO IPEIUIOKEHHE 3AKIFOIUTh JOTOBOP TOKHO COZIEPXKATh YKa3aHNE HA BCE CYIIECTBEHHbIE YCIOBHUS
Oymy1iero 10roBopa 1 apecyercsi KOHKPETHOMY JIUITy. YKa3bIBa€TCsl Ha TO, YTO AKLETIT IPHOOPETAET IOPUANIECKYIO CHITY
TOJIBKO B TOM CIIydae, KOIZia OH SIBIISETCS MOJHBIM U O€3yCIIOBHBIM.

KaroueBble cjioBa: 10roBOp apeH b, UMYIIECTBO TOCYIAPCTBEHHBIX MPEANPUATHH, odepra, aKIenT, 3aKI0ueHNe
JIOTOBOpA.
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PROCEDURE OF CONCLUDING STATE ENTERPRISE PROPERTY LEASE CONTRACT

Problem setting. Not always physical and non-state legal entities have a financial opportunity to purchase a particular
object of state property that is not efficiently used by the state. The lease of the state enterprise property is the way to solve
this problem. This legal tool is used to satisfy non-state manufacturer in mass production and increases the efficiency of
the property usage. While concluding the lease of state enterprises property, a number of issues relating to the essential
terms of the contract arise.

Analysis of recent researches and publications. The problems of tenancy and lease were studied by I. Spasibo,
O. Lipetsker, V. Steshenko, S. Puhinskyi, T. Potapenkova and other scholars.

Target of research. The aim of this paper is to research the procedure of concluding the state enterprise property
lease contract, in particular, the analysis of two stages of contract conclusion such as an offer and an acceptance.

Article’s main body. The article investigates the procedure of concluding the state enterprise property lease contract,
analyzes two stages of contract conclusion such as an offer and an acceptance.

The characteristic features of offer are defined. A special attention is paid to the fact, that an offer to conclude a contract
should contain a reference to all essential terms of the future contract and should be addressed to a particular person. It
is noted that an acceptance has the legal force only when it is complete and unconditional.

Conclusions and prospects for the development. Research of the procedure of concluding the state enterprise
property lease contract and its legalization is of great scientific and practical importance, since lack of some provisions
in the legislation prevents from the possibility of proper protection of the parties rights.

Key words: lease contract, state enterprise property, offer, acceptance, contract conclusion.
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