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MAWMHOBI ITIPABA HA 3EMEJIbHY JLJISIHKY
Y COEPI 'OCITIOJAPHOBAHHA:
HHPOBJIEMU BUSHAYEHHSA

Y cmammi ananizyemocs cman yunno20 20cnooapcbko20, YUBinbHO20 i 3eMeNbHO20 3aKOH00A8-
CMea ma iHWUX 3aKOHI8, U0 pe2ynoms MAUHO8I 8IOHOCUHU Y cdhepi 2ocnodaproganis. JJocnioxcy-
E€MbCA NPAGO6A NPUPOOa i CymHICmb MAUHOBUX NPAB, y MOMY YUCLI MAUHOBUX NPAG HA 3eMEbHY
oinanky y cgepi eocnodaprogants. OOIPYHMOBYEMbCA HeOOXIOHICMb X UIMKO20 GU3HAYEHHS )
Tocnooapcvromy kooekci Yrpainu.

Knrouoei cnosa: maiinosi 6i0HOCUHY, MAUIHO, MANIHOBI NpAsa, 3emMelbHa OLIAHKA, CY0 €Kmu
20CN00apIo8anHsl.

AKTyaJabHicTh Temu my0iaikanii. Ha cydacHoMy eTari po3BHTKY PUHKOBOI €KOHOMi-
K YKpaiHu, OCHOBHMM HalliOHAJIbHUM 0araTCTBOM SIKOT BUCTYIIAE 3€MJIsl, 3HAYHOI yBaru
notpe0ye MUTaHHS BAOCKOHAICHHSI MPaBOBOIO MEXaHI3My peaiisalii cy0’eKkTaMu rocro-
JapIoBaHHS MallHOBUX NPaB Ha 3eMeJIbHY AUISHKY. [JoBHOTA Ta JOCKOHAICTH 32KOHO/1aB-
4oi 0a3u y cdepi peanizaiii MafHOBHUX TpaB Ha 3eMENbHY JIUISHKY Cy0’ €KTaMHu TOCIo/ia-
PIOBaHHSI € OJTHI€IO 3 EPITUX HEOOXiAHUX YMOB JUIs 3a0€3MeUeHHS PO3BUTKY FOCIIOAAPCHKOT
JUSUTBHOCTI, peatizailii 1ep>KaBHOT 3eMeJIbHOT MOJITHKH Ta MOIIIICHHS] €KOHOMIYHOT CH-
Tyarii B YKpaiHi.

OnHuM i3 paBOBUX (AKTOPIB, 1[0 CTPUMYE PO3BUTOK PHHKY 3eMJIi B YKpaiHi, BBaxa-
€MO, € HEUITKICTh BU3HAUCHHSI TIPABOBOT IPUPO/IH 1 MICIISI TIPAB HA 3eMEJIbHY JUISTHKY Cepell
00’€KTiB TOCTIOAAPCHKUX BIAHOCHH, IO 3yMOBJICHO MIKTaJIy3€BUM PETYJIIOBAHHSIM Bif-
HOCHH, 110 CKJIAJIAI0THCS 010 3eMEIbHOT TUISHKY. B1JICyTHICTh 3aKpITUICHHS Y TOCIIONAP-
ChKOMY 3aKOHOJIaBCTBI CITEIiajbHUX HOPM, II0 BCTAHOBJIIOIOTH OCOOJIMBOCTI peaizariii
cy0’€KTaMu rocTioIapIOBaHHS MAHOBHX MPaB HA 3eMEIbHY JUISHKY, 8 TAKOXK BiZICYTHICTb
y HayIL €IMHOTO MiJXO/y 10 BU3HAUYCHHS IPaBOi KaTeropii «MaiHOBI MpaBay 1 «3eMellbHa
JUJISTHKAY ITPU3BOUTS J0 CKIIJHOIIIB Y BUKOPUCTAHHI 1 PO3MOPSIPKEHHI TAKUMH 00’ €KTaMU
I 10 IOpYIICHHS MpaB Ta IHTEPECiB YYaCHUKIB TOCIOAAPCHKUX BiIHOCHH. SIK 3a3Hauae
B. 1. Cunop, uum Oinbliie 3aKOHOJABCTBO BiJICTA€ BiJl IMHAMIKH PO3BUTKY CYCIIJTBHUX
BiTHOCHH 1 HOBUX MOTpeO 3eMJICBIACHUKIB i 3eMJICKOPHCTYBAYiB, TUM BUPA3HILIC BUSBIISI-
€ThCs1 IOT0 HETOCKOHAICTH [ 1, ¢. 92].

OTxe, iCHy€ MPaKTUYHA Ta TEOPETHYHA TOTpeda MPOBEICHHS aHAi3y KaTeropii «Mai-
HOBI IIpaBa Ha 3eMeJbHY JUISTHKY» Ta BCTAHOBJICHHS] OCOOIMBOCTEH 1X peaizalii cy0’ exTaMu
rOCIOAapPIOBaHHSI.

Cran pocaimkennsi temu. CiijJ 3a3Ha4UTH, IO KaTEropiss MAHHOBUX TIPaB, y TOMY
4ucil i Ha 3eMeNbHI AUISTHKH, Y TOCTIOAaPCHKOMY MPaBi 3aIMIIA€THCS MaIOA0CIIIKEHOTO.
DakTUYHO CJ1i/I BU3HATH BIJICYTHICTH MIPOBEJCHHS CIICI[IAJIbHOTO aHaIi3y MalfHOBUX IpaB
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SIK 00’ €KTa TOCIIOAAPCHKUX BIAHOCHH. 3MICTOBHOT'O BUBYCHHS TIOHATTS «MaifHOBI TTpaBay
OTPUMAJIO Y HayIll IIUBUILHOTO MpaBa. 30KpeMa, JIOCIHIHKSHHSM Ili€l Mpo0IeMaTHKU TIPH-
csiueHi podotu I. B. Cracubo-®Pateenoi, C. 1. lumown, O. C. fABopcrkoi, B. M. €pmornen-
KO Ta iH. Y TiM HE3BayKarouu Ha JOCSTHYTI TEOPETHYHI Ta MPAKTUYHI pe3yIbTaTH HAYKOBUX
PO3pO0OK, BOHU HE OXOILTIOIOTH YCi€l crienniku BITHOCHH, [0 BUHUKAIOTH Y MPOIIeci
peadizaiii MaifHOBUX TpaB Ha 3eMEIIbHY JUISHKY.

BinHeceHHs 3aKOHOAABLEM 3eMENbHOI TUISTHKY 0 BUAY MaiiHa, 3aydeHHs 3eMeJIbHUX
JISTHOK JI0 chepr TocrioiapioBaHHs Ta IX BUKOPUCTAHHS SIK MAaifHOBOi OCHOBH rocrojiap-
CBKOI JISUTBHOCTI, a TAKOX aKTHBI3aIlis BiTHOCHH O0ITY IpaB Ha HUX BUMAarae BCTAaHOBJICH-
Hs1 3MICTY TaKHUX MpaB Cy0’€KTIB TOCIOAAPIOBAHHS 1 TOCITIKEHHS crienuiku X peastizarii
y rOCHoJapChbKO-NPaBOBii TUIOLIHHI.

MeTtorw my6Jiikanii € aHami3 MOJI0XKEHb TOCIOAAPCHKOT0, IIUBUIBHOTO, 36METHHOTO
3aKOHO/IABCTBA 1 HAYKOBUX IMTiIXOAIB Ul BU3HAYEHHS CYyTHOCTI MaiHOBUX MPaB Ha 3eMelIb-
Hy TUISTHKY y cepi rocrogaproBaHHsl.

Bukaan ocHoBHOro Martepiajy. Bukopucranus 3eMelbHUX AUISHOK Cy0’€eKTaMH
TOCIIOJTAPIOBAHHS Y BIIACHIH AIsUTHHOCTI 3MIHCHIOETHCS 3aBISIKH HAICKHOCTI HUM PEUOBHX, —
MepuI 3a Bce, MPaBo BIACHOCTI — a0o iHMKMX MalfHOBUX MpaB Ha HUX. Lli mpaBa Takox 3a-
0e3meuyIoTh 1 iX 00ir y TocmomapchkomMy 000poTi. OTke, caMe MaifHOBI IIpaBa CTAHOBIISTH
OCHOBY, MPaBOBE MiAIPYHTS BUHUKHEHHIO BITHOCHH CTATHUKH 1 JUHAMIKHU II0A0 IUX
00’€KTIB.

Cnin 3a3HaunTH, o y ['ocnogapcbkomy koaekei Ykpainu (gani — K Ykpainn)
BIKMBAETHCS KaTETOPisT «MaWHOBI IMpaBay cy0’ €KTIB rOCTIoaproBaHHs (cTarTi 47, 66, 86,
133, 136, 145, 147 I'K Ykpainu ta iH.), ane 6e3 po3KpHuTTs IXHbOTO 3MicTy. Tak, y
ct. 167 'K Ykpainu BUKOPHCTOBYETHCS TEPMiH «IIPaBO HA YaCTKy B CTATyTHOMY KalTi-
Tali» TOCIOAapChbKOro MiANMPUEMCTBA, MO 00YMOBIIOE KOPIOPATUBHI MpaBa, TOOTO
MaifHOBI IIpaBa y4acHUKA. TakoK 3aKOHOAABELb 3aKPIIIIOE, 110 BKJIAAAMU YYaCHUKIB Ta
3aCHOBHHKIB TOCIIOAaPCHKOTO TOBAPUCTBA MOXKYTh OYTH OyJTMHKH, CIIOPY U, 00JIaIHaH-
Hs Ta iHIII MaTepialbHi MIHHOCTI, [IHHI anepH, MpaBa KOPUCTYBaHHS 3eMIICIO, BOJIOIO
Ta IHIIUMH PUPOJHUMH pecypcaMu, OyIMHKaMH, CIIOpYAaMH, a TAKOXK 1HIII MaHOBI
mpaBa (BKJIFOYAOYX MAaHOBI IIpaBa Ha 00’ €KTH 1HTEJIIEKTYaJIbHOI BIACHOCTI), KOIITH, B
ToMY 4Hcli B iHO3eMHiH BamioTi (cT. 86 'K Ykpainn). ¥V cr. 144 T'K Ykpainu chopmy-
JLOBAHI MiICTABY BUHUKHEHHS MAafHOBUX MTPaB Ta 000B’s3KiB Cy0’ €KTa TOCIIOAapIOBaH-
Hsl, JI0 SIKUX, 30KpeMa, BiJIHECEH] yroJiu, CTBOPEHHS Ta MPHUI0aHHS MaiHa, 3amoisTHHS
IIKO/IM 1HIIIH 0c00i Ta iHm mifactaBu. Crarrs 145 'K Ykpainu BuzHavae, 1o MaitHOBHH
cTaH Ta 00JIiK MaiiHa cy0’€KTa TOCIOAapIOBaHHS BU3HAYAETHCS CYKYITHICTIO HAJIE)KHUX
oMy MalfHOBHX IIPaB Ta MaiiHOBUX 3000B’s13aHb, 110 BiTOOpakaeThCsl y OyXrajlTepchbKo-
My OOJIIKYy HOTO TOCTOIapChKOi AisTTBHOCTI BIMMOBIAHO 10 BUMOT 3akoHy. Lli Ta iHmri
CTaTTi TOCIIOJAPCHKOT0 3aKOHOAABCTBA YacTille chOPMYIbOBaHI TAKUM YHHOM, IO M-
KPECHIIOIOTh MPUYUHHUH 3B’ 430K IIPaB, 110 PO3TIISIAIOTHCSA, 3 MAHOM, 1 IK pe3yibTaT — iX
3aKpIIJICHHS 33 Cy0’€KTOM MPaBOBITHOCHH.

BaximBoro 3HaueHHS y KOHTEKCTI ITLOT0 aHaJIi3y HabyBae TOH (hakT, 0 Y IMOJIOKEHHIX
I'K Ykpainu pogoBa KaTeropist «3eMiis» 3aCTOCOBYETHCS BUKIIOYHO Y 3HAUEHHI TIPUPO/I-
HoTO pecypey (ct. 150 I'K Ykpaiam). [IpoTe ciminx 3a3Ha9ATH, IO 3aKOHOAABEITH, BiTHOCS-
Y1 3eMJTIO 10 TIPHPOIHKUX PECypCiB, MOMICTHB BiqmoBiHi nojoxxeHHs y posaini [II 'K Ykpa-
a1 « MaifHOBa OCHOBA TOCTIOZAPIOBAHHS), IO TO3BOJISIE TAKOK TOBOPUTH TIPO ii HAJICKHICTh
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1o Kareropii «maitHa». B okpemux crartsax 'K Ykpainu 3akpimieHo, o 3eMIIs € 00’ €KTOM
IpaBa BIACHOCTI, sSIke HAOYBAETHCS 1 peanizy€eThCsi TPOMasTHAMH, IOPHIUYHIMH 0cO0aMu
Ta nepkaBoto (crarti 150, 151 I'K Ykpainn).

OTxe, 3araJibHi MOJIOKEHHS TOCMOIAPCHKOTO 3aKOHO/IaBCTBA HE MICTSTh YITKOTO BH-
3HAYEHHS MiCLS 3eMEJIbHOT TUISIHKY 1 IpaB Ha Hel cepe iHIIOro MaiiHa, siKe 3aly4aeThCs
Ta BUKOPUCTOBYETHCS CY0’ €KTaMU TOCIIOAAPIOBAHHS TP 31MCHEHHI BIACHOT JISUIBHOCTI,
MiAKPECIIIOI0YH, OCHOBHUM YHHOM, IIPUPOIOPECYPCHY XapaKTEePUCTUKY 3€MIIi B LIIIIOMY.

3a TakMX yMOB JUIS BU3HAUCHHS 3€MENbHOI JIUISTHKH 1 3’sICyBaHHS 3MiCTy MallHOBHX
IpaB Ha Hel HEOOXiAHO 3BEPTATHCS 10 HOPM LIUBUIBHOTO MPaBa sSIK 3arajbHUX MPaBOBUX
HopM, ockitbkn ['K Ykpainu HOpM crieniaabHOro XapakTepy 10,10 3eMETbHUX JIUISTHOK He
MICTHTB, @ PErYJIIOBaHHS 36MEIbHUX BITHOCHH 31MCHIOETHCS MTOJIOKEHHAMHU 3€METILHOTO
3aKOHO/IABCTBA.

Bignogimno no cr. 190 IuBineHoTro KOAeKCY YKpainu (nami — LK Ykpainn) maitHOBI
MpaBa € HECIIOKMBHOIO piudro. MaifHOBI ITpaBa BU3HAIOTHCS PEUOBUMH IpaBamu. 100To,
3aKOHOJIaBeLlb OTHOYACHO 3aKPIILTIOE, 1110 KATEropisi «MaiHOBI MPaBay BU3HAETHCS i pi3HO-
BHJIOM MaiiHa — HECTIOKUBHOIO PIYYI0O — Ta PEYOBUM IPABOM 1 € 00’ €KTOM IHUBIIHHOTO
oboporty (crarti 177, 190 LIK Ykpainn). Xoua y ct. 179 LIK Ykpainu piu po3ymieTbes siK
IpeaMeT MaTepiadbHOTO CBITY, IIOJO SKOTO MOXXYTh BUHHKATH ITUBIJIBHI IIpaBa Ta
000B’SI3KU.

OTXe, 3aKOHOIAaBYO 3aKPIIICHEe BU3HAUCHHS «MAaHOBHX TIPaBy» K 00’ €KTa ITUBLTBHIX
npaB yxe € cynepeunusuM. Kpim Toro, nonoskenns LIK Ykpainu 3akpirumooTh, 0 3eMelb-
Ha JISHKA € pi3HOBHAOM MaiHa i HaJIe)KUTh A0 HEPYXOMHX pedei (HepyXOMOCTi)
(ct. 181 LIK Ykpainu). HeoOXiiHO 3a3HAYMTH, 10 BiJHECEHHS 3aKOHOJIABIIEM 3EMEJbHOT
JUISTHKY 10 HEPYXOMOT'O MaifHa 3yMOBJIIOE BCTAHOBJIEHHS OCOOJIMBOTrO IIPABOBOI'O PEXKUMY,
BiZIMIHHOTO Bifl IPABOBOTO PEKUMY BHKOPUCTAHHS 3eMEJBbHOT TUISTHKH SK MPUPOTHOTO pe-
cypcy. BinmiaEuME OyAyTh 1 ipaBuiia HAOYTTS TIpaBa BIACHOCTI Ha HEPYXOMICTh, TOPSIOK
Jep>KaBHOI peecTpallii MpaBOYHMHIB 13 HEPYXOMICTIO 3TiJJHO 3 BUMOTaMH 3aKOHY YKpaiHH
(maii — 3Y) «[Ipo mepxaBHY peecTpariito pe4oBHX IpaB Ha HEPYXOMe MaiHO Ta iX 00TSHKEHB
Bij 01.07.2004 Ne 1952-1V, Bumoru 10 popmu yKiagaHHst JOTOBOPIB MiJK YYaCHUKaMH BiJI-
HOCHH ILI0JI0 HEPYXOMOCTI, IOPSIIOK IPUITMHEHHSI IPaB Ha HEPYXOMICTb TOLLO.

3aranbHi 3acaau 00iry TpaB Ha 3eMENbHI TUISTHKH SIK 00 €KTIB IUBLILHOTO 000POTY
3akpimieni y crartax 177, 178 LUK Ykpaiau, BiAMOBiqHO 0 SIKUX 3€MeNbHI AUISHKH 5K
00’€KTH MUBUILHUX MTPAaB MOXKYTh BUILHO BIIUYKyBaTHCS 200 MEPEXOIUTH BiJI OHIET 0CO-
OM 110 1HIIOT B OPSIAKY MPaBOHACTYIHUITBA YH CIIAJAKYBaHHA, 00 1HIIUM YHHOM, SKILO
BOHHU HE BHJIYYCHI 3 UBIJILHOrO 000poTy, a0 He 0OMEexeHI B 000poTi, ab0 He €
HEBia €MHUMHU BiJ (i3UUHOI UM IOPUANIHOT OCOOH.

Takum 4UHOM, OCOOJIUBICT 3eMEJIbHUX JUISTHOK SIK 00’ €KTIB IIMBUILHUX TIPaB OB’ s13aHa
i3 (hakTHYHO PIBHUM 3HAYCHHSIM JUIS 3a0e3MeueHHsT 000pOTY iX BU3HAYCHHS SK MaifHa,
HEPYXOMOCTI, TaK i BCTAHOBJICHHSI MaifHOBMX MIPaB Ha HEl, 110 MiAKPECITI0ETHCS CaMOCTIH-
HUM 3HA4YCHHSM SK IOpUINYHUX (aKTIB peecTpalii 3eMelbHUX AUISTHOK y JepxaBHOMY
3eMEeTBLHOMY KaJacTpi, TaK 1 peecTpallii peuoBUX MpaB Ha HUX y JlepkaBHOMY peecTpi
PEUOBHX MPAaB HA HEPYXOME MalHO.

CriemianibHI HOPMH, IO PETYITIOIOTH BITHOCHHH 00ITY 36MEITbHUX UISTHOK, MIiCTSITHCS
y 3emenbHOMY Koaekci Ykpainu (mami — 3K Ykpainm). [Ipore HopMmu, 110 3aKpirieHi
y 3K Ykpaiau, mpoIoBKyIOTh 3acaJn IOPUINIHOI KBaTiiKaIlii 3eMeIbHOI TUISTHKH, BCTa-
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HOBJICHI IIUBITFHIM 3aKOHOJABCTBOM, IIIO ITiITBEPKYETHCS, 30KpeMa, BUKOPHCTAHHSIM
TaKWX IOPUIUYIHUX KOHCTPYKIIiH, SIK «TIepexi MpaB Ha 3eMEeJIbHY JAUITHKY», «Ha0yTTs IIpaB
Ha 3eMeJIbHY AUSTHKY», «3eMelIbHa IUISHKA SIK 00’ €KT IUBIUTBHUX MIPaB», «PEECTpallis npas
Ha 3eMenbHy nUItHKY». Cratts 79! 3K Ykpainu Bu3Hadae (OpMyBaHHS 3€MEJIbHOT JIISH-
KM sIK 00’ €KTa IUBUTBHUX TIPaB, [0 BUMArae MpoBEICHHS PEECTpallii He TITBKH 3eMETbHIX
TITISTHOK SIK TAKWX, @ M TIpaB BJIACHOCTI Ta 1HIIMX pEYOBUX IpaB Ha HUX. JlepkaBHa pee-
CTpallisi peYOBUX IMPAB Ha 3eMEJbHI JUISHKH 3IHCHIOETBCS MICIs JIepyKaBHOI peecTparlii
3eMeJbHUX JUISTHOK Yy JlepkaBHOMY 3eMeNbHOMY KaJ[aCTpi Ta MOCBIIYY€ETHCS CBIIOITBOM
Ha TIPaBO BIIACHOCTI HA HEPYXOMeE MaiHO, a He JIep’KaBHUM aKTOM, SIK OyIIo paHirre.

Takum 9MHOM, MOMEHT BUHUKHCHHSI 3eMEITLHOT JUISHKH K 00’ €KTa IMUBUTLHUX TIPaB
1 MOMEHT BH3HAHHS HasIBHOCTI ITPaB Ha HUX PI3HATHCS y Yaci. 3eMeNbHE 3aKOHOJABCTBO HE
BCTAHOBJIIOE OCOOJIUBOCTEH 3MICTY MAafHOBUX NPaB Ha 3€MEJIbHI NUISHKH, 3aJIUIIAF0YH
HEPO3B’sS3aHUMH ICHYIOU1 HEJIONIIKH i HETOYHOCTI Y 1X 3aKOHOJIaBYOMY BH3HAUCHHI.

Citiz TakoX BiI3HAYHTH, 1110 TToNoskeHHs 3K YKpainu He MICTATh HOPM 3 PEeTyITIOBaH-
HSl BITHOCHH BHKOPUCTAHHS 3€MJIi SIK TIPUPOJTHOTO PECypCy, Ha IO aKIEHTYE yBary cTo-
COBHO po3riisiyBanoro o0’ exkra 'K Ykpainu.

HeonmHo3HAUHICTh TiAXO/IIB 3aKOHOABIIS JI0 BUHAYEHHS MMOHATTA 1 3MICTY MPaBOBOI
KaTeropii «MaifHOBI MpaBa» MOYKHA TPOCTESKHUTH 1 B IHITMX HOPMATHBHO-TIPABOBHX aKTaX.
Taxk, y 3V «lIpo ominky maiiHa, MaifHOBUX TpaB Ta npodeciiHy OUIHOYHY IisIbHICTb
B YkpaiHi» Big 12.07.2001 Ne265-111 y ct. 3 3a3Ha4eHo, 1110 MAaHHOBUMH ITPaBaMH BU3HA-
I0ThCs Oyb-sIKi IpaBa, MOB’si3aHi 3 MalfHOM, BiJIMiHHI BiJl IpaBa BIACHOCTI, Y TOMY YHCIIi
TIpaBa, SIKi € CKJIaIOBUMH YaCTHHAMU ITpaBa BIACHOCTI (TTpaBa BOJIOAIHHS, PO3MOPSHKCHHS,
KOPHCTYBaHHs), & TAaKOX iHII crienudivHi mpasa (TpaBa Ha MPOBAJHKCHHS MisIIbHOCTI,
BUKOPHUCTaHHS PUPOHUX PECYpPCIB TOIIO) Ta MpaBa BUMOTH. BUXOI49M 3 TIOJI0KEHB 3a-
3HAYEHOI CTaTTi, 3aKOHOJIaBEIh MiAKPECITIOE, 110 TOJIOBHUM JUIS TAKHX IIPaB € 3B 30K 13
MEeBHUM MailHOM, 1110 ¥ BU3HAYae iX caMe MaifHOBUMHU IpaBa.

3V «IIpo neprkaBHY PeeCTpallilo PSUOBUX IIPaB Ha HEPYXOME MAMHO Ta iX 00TSHKEHBY
Bij 01.07.2004 Ne 1952-1V Bu3Haua€ 1 3aKpIIUIIOE ICPKABHY PEECTPALIIIO PEUOBUX MPaAB Ha
HEPyXOMe MaifHO, BU3HAHHS 1 TITBEP/KEHHS JIEPKABOIO (PAKTiB BUHUKHEHHSI, IEPEXOTy
a00 IpUNMHEHHS MTPaB Ha HEPYXOMe MaiftHO, 00TshKEeHHS Takux pas (cT. 2 3Y). Hepyxomum
MalHOM BIJNOBIJHO 10 4. 1 ¢T. 2 BKazaHoro 3Y BU3HAIOTLCS 3eMeJIbHI IUISHKH, a TAaKOXK
00’€KTH, PO3TAIIOBaHI Ha 3eMEJIbHIN JUISHII, IIEPEMIIIICHHS SIKUX HEMOXJIUBE 0€3 X 3He-
IiHEHHS Ta 3MiHU npu3HadeHHs. OTxe, BOA4a€eThCs, 3aKPITUICHHS 3eMeJIbHOI JIIISTHKH 5K
PI3HOBUIY MaifHa, HEPYXOMOCTI, TaK i MAaifHOBUX TIpaB Ha Hel MiIKPECITIOE 0COOIMBE 3Ha-
YEHHS TaHOTO 00’ €KTa — Iep KaBHA PEECTPAIlisl IIPpaB Ha HEPYXOMICTb.

3akpirieHHs MAHOBUX IPaB Ha 3eMEJIbHY JUISHKY PO3KPUBAETHCS TAKOXK Y IiJ[3a-
KOHHHMX HOPMaTHBHO-TIPaBOBHX akTax. Tak, y moctanosi KaGinery MinictpiB Ykpainu
(mami — KMY) «IIpo 3arBepmxenns HarionansHoro cranmapty Ne 1» «3aranbHi 3acamn
OIliHKM MaifHa 1 MaitHOBUX paB» Bix 10.09.2003 Ne 1440 (mani — [locTarnoBa) 3MiiICHIOIOTH
OIIIHKM MaliHa Ta MalfHOBUX TIpaB, y TOMY YHCJII MAaifHOBHX MpaB Ha HEPYXOMicTh. Bimno-
BijHO 110 11. 3 [TocTaHOBM HEPYXOMHUM MallHOM (HEPYXOMICTIO) BU3HAETHCS 3eMeIbHA Mi-
JIsTHKa 0e3 IMoimieHs ado 3eMelbHa JUISTHKA 3 MMOMIMIIEHHSIMH, SKi 3 Hel0 HEPO3PUBHO
OB’ s13aHi, OyIiBIIi, CIOPYIH, iX YaCTHHH, a TAKOXK 1HIIIE MAHO, 110 3TiAHO i3 3aKOHO1aB-
CTBOM HAJIGKHTD JI0 HEPYXOMOTO MaifHa.
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AJne monepeHb0 MPOBEISHUI aHaTi3 yXKe JO3BOJIIMB BCTAHOBUTH, IO FOPUIATHOTO
3HAUEHHS 3 TOUKH 30py HAOYTTS MpaBa BIACHOCTI HA HEPYXOMICTh (3eMENbHY MIITHKY ) Ma€
MOMEHT JICPKaBHOT peecTpallii He camoi 3eMeJIbHOT JIUISIHKY, 1 HaBITh HE BIAMOBIIHHUX J10-
TOBOPIB, 1[0 CTAJIM ITiJICTABOIO0 TIEPEXOAY MpaB Ta TAKUW 00’ €KT, a JIepKaBHA PEECTPAIlis
camux mpaB. TaknuM YHHOM, MOYKHA JIIUTH BICHOBKY, III0 B YKPaiHCHKOMY 3aKOHOJIABCTBI
3aKPIIUICHO [UIAX HAJaHHS [TPIOPUTETHOTO 3HAYCHHS FOPHIUIHOMY acIIeKTy HEPYXOMOCTI —
peecTpallii nmpaBa Ha HbOTO.

[IpoBeneHwmit aHai3 YHHHOTO 3aKOHOIAaBCTBA Y KPaiHU, T03BOJISIE 3pOOUTH BUCHOBOK,
PO BiZICYTHICTh €MHOTO ITiIXOY J0 TEPMIHOJIOTIYHOTO BU3HAYEHHS TTOHATTS i CyTHOCTI
«MaTHOBUIX TIPaB». 3aKOHOABEIlh TIO-Pi3HOMY BH3HAYAE, 110 € 00’ €KTOM TIPaBOBITHOCHH:
MaiHOBI IpaBa, a00 MalHO, 10 BIIHOIIEHHIO JI0 SIKOTO BUHUKAIOTh IIpaBa i 000B’sI3kU, 00
MalHO, JI0 CKJIaJy SIKOTO BXOSITh TAKOXK 1 MAaifHOBI IIpaBa.

Pi3Hi migxoam 10 3aKOHOJABYOTO BH3HAYEHHS MOHSTTS 1 3MICTY TIPaBOBOI Kateropii
«MaifHOBI TIPaBay» BiIOMBAIOTH MPOTHIICKHI HAYKOB1 KOHIIETIII1 3 I[LOTO MTUTAHHS, 10 OTPHU-
MaJId 3aKpilUIeHHS i Ha HOPMaTUBHOMY piBHI. Ha cboroiHi y paBoBiii Haylli HeMae €/1u-
HOT TOYKH 30pY i3 3a3HAUYCHOT ITPOOJIEMATHKHU. Y HayKOBUX JKEpeaxX MOo-pi3sHOMY OIIIHFO-
IOTh MPUPOTY MAaHOBHX IPaB, POCTEKYIOTHCS IyKE CYNepEewIUBI MiXK COO00 KOHIIETI-
TyaJIbHI TiAXOH MO0 PO3YMIHHS iX 3MicTy. OTXKe, A 3’ SICYBaHHS CYTHOCTI MaifHOBHUX
MpaB, y TOMY 4YHCJIi MaifHOBUX IpaB Ha 3eMENbHY AUISHKY Cy0’ €KTiB rocroaploBaHHs,
HEOOXI1IHO PO3TIITHYTH HaHOUIBII JIOMIHYIOUI KOHIICTIIIT 10 BUBHAYCHHS JIAHOI MPaBOBOI
kareropii. OckinbKy, sk 3a3Havae P. O. Xandina, Toune BU3HAUCHHS 3MiCTY MIEBHOTO TO-
HATTS HEOOXiTHE HE TUTHKH 3a]IIs1 «CYBOPOCTI TEOPETHIHUX KOHCTPYKITiH», a i 71T TTpaBo-
BOT MPAKTUKH — IK HOPMOTBOPUOT, TaK 1 IPaBO3aCTOCOBHOI [2, c. 144].

MoskHa BHJIIIMTY JIBa HAMITOIIMPEHIIIUX T1IX0/U JI0 PO3yMIHHS HAYKOBLISIMHA MalHO-
BuX npaB. [lepmmii miaxin BinOuBae po3yMiHHS MAaWHOBHX MpaB K Pi3HOBUJY MaliHa,
SIKOT'O JIOJIEPIKYIOThCSI, He3BYKAIOUM Ha Pi3HY apryMEeHTallio, Taki BueHi, sk €. A. CyxaHoB,
C.I. llIumon, 1. B. J)Kuninkosa Ta iH.

Taxk, €. A. CyXxaHOB BUCIIOBJIIO€ TTO3UIIIIO0 100 BU3HAYCHHSI MIOHSTTS MaiiHa, sKe Ja-
JICKO HE 3aBXKU 30ira€ThCs 3 MOHATTAM «Pid», OCKUIBKU IO HOTO CKJIATy BKIFOYAROTHCS
TaKOX IpaBa Ta 000B’sI3KH 0COOH. Y 3B’S3KY 3 IIMM «BJIACHUK MaifHa» B JIHCHOCTI BHSB-
JSIEThCS HE TIJTBKU BIACHUKOM peveil, a i MpaBOMOYHOI 0CO0O0I0 BIJIHOCHO iICHYIOUHX
Yy HbOT'O TIPaB BUMOTH 200 BOJIOJIHHS, & TAKOXK 3000B’513aHOK0 0COO0I0 CTOCOBHO CBOIX
OopriB. Y 3B 53Ky 3 UM KaTETropisi «MAHO» 3aJICXKHO BiJl 3aralIbHOTO KOHTEKCTY BUKOPHC-
TOBYBaJacs K y By3bKOMY, TaK 1 y IIMPOKOMY CEHCI: K OKpeMa pid ado CyKyIHICTh pedeid,
K CYKYTTHICTh pedel Ta MaifHOBUX MpaB 0co0M a00 — y HalOIIBII ITMPOKOMY 3HAYECHHI — SIK
CYKYIIHICTh peueii, MaifHOBHX MpaB Ta 000B’s3KiB [3, c. 335].

C. 1. lllumoH, TPOBOISTYHN KOMILIEKCHE JOCII/KEHHS TCOPSTUYHHX 1 MPAKTUYHHX MPO-
OreM MalfHOBHIX IpaB K 00’€KTiB MUBUTFHUX MPABOBIAHOCHH, 3a3HAYa€, M0 MPAKTUIHO
JI0 CKJIaJy MaiiHa BXOSATH Pi3HI 3a MPHUPOAOI0 sABHUIMA (6J1ara): mpeaMeTH MaTepialbHOTO
cBiTY (peui), pi3HOMaHITHI BUM €Heprii, MaiHOBI mpasa ToIo. Pa3om 3 THM HayKOBeElb
BKas3ye, 10 KOXKEH OKPEMO B3SITHI €JIEMEHT € KOHKPETHUM 00’ €KTOM, KM MOKe 00epTa-
THUCS B IIUBUIBHOMY 000pOTi. Yci pa3oM BOHU HE SBIISIIOTH COO0I0 IEBHOT'O «(i3UIHOTO,
MaTepiaJbHOTO SBUIA; Y CYKYITHOCTI Ili €IEeMEHTH yTBOPIOIOTH BUKIIOYHO IOPUINIHY
Kareropito — «maiiHo» [4, c. 114].
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[Ipodecop 1. B. )KuninkoBa BigHOCHIIa MaifHO /10 6araTOEIeMEHTHOT'O YTBOPEHHS, SKe
MOJKE PO3TIISIATHCS SIK IpocTe abo sIK CKIaaHe. Y MepIIoMy BUIaIKy MOBa e po OKpe-
My pid, y IpyroMy — Ipo KOMITJIEKC pedeii, mpaB Ta 000B’s13kiB. HaykoBenp Big3HaummIa,
IO JI0 MaifHa MOYKe HaJeXaTH He TUIbKH OKpeMa pid, a # okpeme MaifHOBe mpaBo abo
000B’s130K. YUeHa miaTpuMalta Mo3UIl0 3aKOHOABIIS 1010 BU3HAYCHHS MOHATTS MaiiHa
y ct. 190 LK Ykpainu, BBaxkatouu Hagoanasm HoBoro LK Ykpainu Te, 1m0 B HbOMY BIIep-
1€ 3aKpIIIEHO CHEIiabHY TJIaBYy, sIKa BU3HAYAE TIOHATTS Ta BUIU 00’ €KTIB IUBIITLHUX
IpaB, a TAKOXK MOHATTS MaifHa [5, c. 66, 67].

OTxe, KOHIENTyaJ bHa MO3MUIlisl HAYKOBIIIB IO CYyTHOCTI MalHOBUX IIPaB 3HAXOJUTh
CBO€ HOPMaTHBHE 3aKpiMyieHHs. PO3yMiHHSI MalHOBHX ITPaB sIK PI3HOBWIY MaiiHa 110 CyTi
BiIoOpakae MONIMPEHHS HA MAaHOBI MMpaBa MPaBOBOTO PEXKHUMY pedeH, Mo MmepeayciM
CTOCYETBHCSI 000POTO3IaTHOCTI MafHOBHX MpaB K 00 €kTiB. Tak, BiAmoBixHO /10 cTareii 177,
178 LUK Ykpainu 06’ eKTaMu HUBUIBHUX NPaAB € Peyi, y TOMY YHCJIi TPOILI Ta L[iHHI ManepH,
iHIIe MaifHO, MaifHOBI MpaBa, Ta iHIII MaTepianbHi i HeMaTepiaibHi Omara. O0’exTH 1HU-
BIJIHUX TPaB MOKYTh BIJIbHO BiZIUy>KyBaTHCs a00 IIEPEXOUTH BiJ 0JIHi€T 0cO0H 10 1HIIOT
B TOPSIJIKY TPABOHACTYITHUIITBA YU CIaJKyBaHHS a00 iHIIMM YHHOM, SIKIIIO BOHU HE BH-
Jy4eHi 3 IMBUILHOTO 000pOTY, a00 HE 0OMEXeHi B 000poTi, a00 HE € HEeBiJ €eMHUMH BiJ
¢bhi3maHOI un ropuangHOi 0co0u. Y 4. 2 cT. 656 LIK Ykpainu nependadeHo, mo mpeaMeToM
JIOTOBOPY KYMIBIi-IPOAaXy MOXKYTh OyTH MalfHOBI mpaBa. J{o 10roBopy KyIiBii-npoaaxy
MaWHOBUX ITPaB 3aCTOCOBYIOTHCS 3arajibHi TIOJIOKEHHS TTPO KYIIIBITIO-TIPOIAXK, SKIIIO 1HIIIS
HE BUIUIMBAE 13 3MicTy ab0 XapakTepy Lux mnpas. [Ipo MaliHOBI npaBa sk IpeIMET J0T0BO-
py AapyBanHs Waetbes y cr. 718 K Ykpainu.

VY rocrnomapcbKoMy 3aKOHOJIABCTBI JJAaHUH ITiIX1/] PO3KPUBAETHCS BUXO/ISTYH 3 TIOJI0KEHb
cT. 139 I'K Ykpainu, MaiiHOM BU3HAETHCS CYKYIHICTh peUel Ta IHIIUX IIHHOCTEH (BKITIO-
a0yl HeMaTepiaibHi akTUBH). Y cTarTax 144, 145 'K Ykpainu iine MoBa npo miacraBu
BUHUKHEHHS MafHOBHUX TIPaB Ta 000B’S3KiB Cy0’ €KTa roCIofapioBaHHs, CYKYITHICTh SIKUX
1 CKJIaJlae MOro MaHOBUH CTaH. 3 METOIO BPETYJIFOBaHHS 3200pPrOBaHOCTI HEILIATOCIIPO-
MOKHOTO OOp>KHHKA BUKOPHUCTOBYIOTHCSI MAHOBI aKTHBH, SIKi Halle)KaTh HOMY Ha ITiJICTa-
Bi pEUOBHX Ta 3000B’S3abHUX IIPAB, & TAKOXK IMPaBa IHTENEKTYaIbHOI BIACHOCTI, 3a3Ha-
gaetbcs y 4. 1 cT. 213 'K Ykpainu. BignoBigHo a0 4. 2 ¢T. 213 11Or0 %X KOAEKCY J0
CKJIa 1y JIKBIAI[IITHOT MACH BKJIFOUAOTHCS TAKOK MalHOBI aKTHUBH OCI0, SIK1 BIIIIOBI1aI0Th
3a 3000B’I3aHHSMH HETUIATOCIIPOMOKHOTO OOP’KHUKA BiIIOBITHO JI0 3aKOHY 200 YCTaHOB-
YHX JOKYMEHTIB OOop kHMKA. Takoxk nmpo 00ir 3eMeNnbHUX JIISTHOK 1 MAaHOBUX ITPaB Ha HUX
SIK CAaMOCTIHHHMX 00’ €KTiB 000pOTYy 3a3HauaeThes y 4. S cT. 93 3K Vkpainu, ne BkasyeTbces,
10 TIPaBO OPEHJIU 3€MEbHOT NIJISIHKH MOKE BIIYYKYBATHCS, Y TOMY YHCII MPOJAABATHCS
Ha 3eMeJbHUX TOprax, rnepeaaBaTHCs y 3acTaBy, cnaJmuHy. BigmosigHo g0 4. 2
ct. 127 3K Ykpainu opranu nep>kaBHOI BIaIu Ta OpTaHU MICIIEBOTO CAaMOBPSITyBaHHS BijI-
MOBIAHO 110 iX MOBHOBa)KEHB 3AIMCHIOIOTH MPOJAXX 3€MEIbHUX IiJISHOK JepKaBHOI UM
KOMYHaJIbHOI BJIACHOCTI a0 MpaB Ha HUX (OpeHan, cyrepdiriro, em]iTeB3ncy) rpomaas-
HaM, IOpUAMYHUM 0co0aM Ta IHO3eMHHUM JAeprkaBaM Ha ITiJicTaBax Ta B MOPSAKY, BCTAHOB-
nernx M Kogekcom. CicoK BiTHECEHHS 3aKOHOAABIIEM MaifHOBUX ITPaB /10 PI3HOBHUTY
MaifHa Mo>ke ONOBHUTH 3akoH Ykpainu «IIpo nep:kaBHy peecTpalilo pedyoBUX MpaB Ha
HepyxoMme MaiiHo Ta ix o0TsukeHb» Big 01.07.2004 Ne 1952-1V (mani — 3akoH). BigmosigHo
10 4. 1 cr. 2 3akoHy JeprkaBHa peecTpallisi pe4oBUX NpaB Ha HEPyXOMe MaiiHO — 1e oi-
IiifHe BU3HAHHS 1 MIATBEPHKCHHS JepKaBoto (DaKTiB BHHUKHEHHS, ITepexony abo mpu-
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MIMHEHHS [TPaB Ha HEPYXOME MaiHO, OOTSHKEHHS TaKUX MPaB MIITXOM BHECEHHS BiAMOBI-
HOTO 3anucy 10 Jlep:kaBHOTO peecTpy pPeUOBHX MIPaB Ha HEPYXOME MalHO.

Jpyruii KOHIIENTYaTbHAN M1 IX1/1 10 BU3HAYSHHS TTOHATTS 1 3MIiCTy «MallHOBHX TIPaB,
110 CKJIABCSI y TIPaBOBi HAYIli, MOKHA BU3HAYNTH SIK KOMIUIEKCHHMIA. Moro npuGiunukn
pO3TIIsAIal0Th MalfHOBI MpaBa SK POJOBY KaTeropito, sKa OXOIUIIOE PEYOBi Mpasa,
3000B’s13aJIbHI TIpaBa, KOPIOPATHBHI MpaBa i BUKIIOYHI MTpaBa. 30KpemMa, Horo J0JepxKy-
to1ecs O. 1. Mixnao, I. B. Ciacu6o-®areeBa, O. C. SIBopcbka, JI. B. lllennikoBa Ta iH.

3’scOoBYIOUHM CYTHICTh MaiiHOBHX ipaB, O. [. MixHo 3a3Hauae, 1110 MaifHOBE MPaBO — Ie
IPaBo, sKe, SIK IPABHUII0, HE Ma€ 0COOMCTOTO XapaKTepy, BU3HAYAIBHOIO /I HHOTO € MOXK-
JIUBICTH BIAUYKEHHS, IEPEXOTY MpaBa JIo IHIIO0T 0COOU. ABTOPKA POOUTH HAr0JI0C HA TOMY,
10 TAKMH BUCHOBOK HEPO3PUBHO OB’ S3aHUM 13 3MIHOIO PO3YMiHHS 3000B’13aHHS, IIepe-
TBOPEHHS HOTO 3 BiIHOIIECHHS MK IEBHUMH 0CO0aMH y BITHOIIECHHS 3 TIEBHUM MaitHOM,
ne ocoba cy0’exTa Mae Ipyropsiine 3HaueHHs. Tako Hero MiAKPECIIOEThCs, 110 3aKOHO-
JTaBY€ BiTHECEHHS MAifHOBUX IpaB JIUIIE 10 PEYOBUX MpaB He € mpaBuiabHUM (cT. 190 LK
VYkpainu). BoHa nosicHro€ Takuii CBili BUCHOBOK TUM, 1110 3TiHO 3 4. 1 ¢T. 1 LIK Ykpaiau
[IUBUTBHAM 3aKOHOJABCTBOM PETYJIIOIOTHCS OCOOWCTI HEMAWHOBI Ta MAHOBI BITHOCHHH,
1[0 O3HA4a€, M0 [UBLIBHI TPABOBIIHOCUHH HE OOMEXKCHI JIMIIIE PEUOBHMHU IIPaBaMHU.
0. 1. MixHO MPOMOHY€E BiTHOCUTH 0 MAWHOBHUX IIPaB IIpaBa PEIoOBi, IpaBa 30008’ I3aJbHI,
KOpIIOpaTHBHi Ta BUKIIOYHI mpasa [6, c. 11, 12].

Takox nmpuOITHIKOM JaHOi KOHTIEMIIIi MoKHA Ha3BaTh BUeHY [. B. Cnacubo-dateeBy,
sIKa po3rIIgaae MaiHOBI IpaBa «IIiJ pi3HUMH KyTammn». Hero BigzHayaeThCs, 10 MaifHOBI
TIpaBa € He TUTBKH 00’ €KTOM, ajie i 3MICTOM ITUBIIFHUX MpaBoBiqHOCHH. HaykoBels 3ayBa-
KY€, IO K 3MIiCT MaifHOBI TipaBa (irypyroTh i B pe4OBHX, i B 3000B’SI3aIbHUX, 1 B KOPIO-
paTHBHUX MpaBOBiIHOMIEHHX. [Ipy IbOMY KOKHHH YYaCHUK NEBHUX MAaHOBUX TPaBO-
BiTHOCHH Mae cy0’eKTHBHE MaifHOBE MpaBo. SIk pevoBi mpaBa BOHU MOXKYTh OYTH MTPaBOM
BIIACHOCTI Ta TIpaBaMHy Ha YY)y piy, a K 3000B’s3aJIbHI ITpaBa — I JIOTOBIpHI 1 HEIOTO-
BipHi npaBa. [IpruoMy ocTaHHI MOKYTh BUHUKATH 13 3aMI0JIisIHHS 0CO01 IKoAu. Bupaxken-
HS MalHOBHX TIPaB y KOPIOPATUBHHUX BiTHOCHHAX aBTOPKOIO BOAYAETHCA B TOMY, IO
KOPIOpaTHBHI IIpaBa Peryol0Th CKIIa]l IPaB YYaCHHUKIB FOCIIOIAPChKUX TOBAPHUCTB. TaKkox
HayKOBellb BiJI3HAYA€, 0 OCKLIHKH 3MICTOM IpaBa BJIACHOCTI € BOJIOiHHSI, KOPUCTYBaHHS
1 PO3MIOPSIKEHHS] MAaIfHOM, TO BC1 BOHM MarOTh MAaifHOBHI XapaKTep, BUPaXKaloTh PaBo Ha
MaitHo [7, c. 62—64].

Ha nymky O.C. SIBopchKoi, 10 MaifHOBHX MpaB HaJIeXKaTh PeYOBi, 3000B’sI3aITbHI Mpa-
Ba, BUKJIIOUHI ITpaBa. Y TiM yueHa 3ayBaxKye, 1110 MaliHOBI IIpaBa HE MOXYTh OTOTOKHIOBA-
THCS 3 piY4I0, TOMY iX BU3HAYCHHs 4yepe3 HecnokuBay pid (ct. 90 LIK Ykpainu) € Heko-
pexTHHM. Y camomy K LIK YkpaiHu HeoTHOPa30BO pO3MEKOBYETHCS pedi K BHI MaiiHa
Ta MailHOBUX mpaB. Hanmpukian, ik BKa3zye aBTOpka, HOpMU cT. 656 LIK Ykpainn, y sxux
3a3HaYCHO, IO MPEIMETOM JIOTOBOPY KYIiBII-IPOAaKy MOXe OyTH TOBap y pO3yMiHHI
MarepianbHO icHyrouoi pedi (4. 1 cT. 656 11K Ykpainn) Ta maitnoBi mpasa (4. 2 c¢t. 656 11K
VYxpainn) [5, c. 226]. MoxxHa 107aTH, 1110 CXOKHUH i JIXi] 3aKOHOAABIIS BiTOOPaKEHO TAKOXK
y moJokeHHsx ctare 115, 718, 1218 UK Ykpainn, ct. 127 3K Ykpainm.

[Ipodecop JI. B. lllenHikoBa cTBepAXKy€e, 10 BC1 MAfHOBI paBa Ay»Ke TICHO Meperuli-
TafOTHCS OJIMH 3 OMHUM. [HIIHI pa3 Ba)KKO BiIPi3HUTH MPaBo 3000B’s3aIbHE Bij MpaBa
pEeUYOBOr0, MalO4X Ha YBa3i KOHKpPETHE LUBUIbHE PAaBOBiAHOLICHH. HaykoBelb mpoBOANTS
Kiacudikarliro mpas Ha IpaBa CTaTUIHI Ta TUHAMIYHI, TpaBa, M0 HAJIEKATh 0 ITUBITEHO-
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ro 000poTYy, a TOYHIIIe PeyoBi Ta 30008’ A3aIbHI. Y TOH JKe Jac Her0 BKa3yeThCs, 1110 CBOI
noTpeOH y4aCHUKH LMBUIBHUX MPAaBOBITHOCHH MOXKYTb 33JJOBOJIBHSTH 32 JOMOMOTOIO SIK
THX, Tak i iHmuX mpas [1, c. 33, 34].

Cuiji BII3HAYMTH TIO3MIIIFO MPEJICTaBHUKA 3eMenbHOTO TpaBa B. /1. Cunop, sika Takox
YCIIiJT 32 BUSHUMH [IUBIJILHO-TIPABOBOI HAYKH BH3HAYAE CAMOCTIHHICTb 1 CKIaIHICTh TaKO-
ro 00’€eKTa, IK MaifHOBI NpaBa (y KOHTEKCTi MAIfHOBHX TIpaB Ha 3eMeJIbHY JISHKY). Hayko-
Bellb 3a3HAaYae, M0 3 MOSABOIO Pi3HUX (DOPM BIIACHOCTI Ha 3€MJIIO, BiTHOBICHHSIM IMOIIITY
pedelt Ha pyxoMme i HepyXxoMe MaifHO, 3alpoBa/KEHHSIM JIEp)KaBHOI peecTpallii npas Ha
HEepyXxOoMe MaifHO Ta MPaBOYMHIB i3 HUM PO3LIMPIOIOTHCS MOXKIMBOCTI BHHUKHEHHS! PEUOBUX
1 3000B’A3aJILHUX MPaB Ha 3e6MJII0 TPOMAJISH 1 FOPUAMYHUX OCIO Ha MiJACTaBl HE TLIBKU
aZIMiHICTPAaTHBHUX aKTiB OpPraHiB Jep>KaBHOI BIaM i OpraHiB MiCLIEBOIO CAMOBPSILyBaHHS,
a ¥ MUBITFHUX MIPABOYMHIB 13 3eMelbHUMH AistHKami [ 10, ¢. 65]. Otxe, B. /1. Cugop min-
TBEP/UKYE CIPaBeUIMBICTh 3aKPIIUICHHS 3a Cy0 €KTOM caMe MAaifHOBHUX IpaB Ha 3eMEJIbHY
TUTSHKY.

BucnoBku. HaBeneHi BUXiHI KOHIIEITYaIbHI MiIXOAH 10 BU3HAYECHHS MaifHOBHX
IpaB BiJIOMBAIOTHCS 1 Ha 1X 3aKOHOJJaBYOMY 3aKPIIUICHHI, 1110 1HOJIi 3yMOBIIFOE MOKIIH-
BiCTb HEOJHO3HAYHOTO PO3YMIHHSA KOHKPETHHX I10JIO)KEHb YHHHOTO YKPalHCHKOTO 3a-
KOHOJIaBcTBA. [lepi 3a Bce 3eMelbHA AUISTHKA BUBHAETHCSI HEPYXOMUM MaiHOM, 110 3Y-
MOBJIIO€ TaKy ii KBasi(piKalliro 3 TOUYKH 30py OyXraiTepchKoro oOJiKy y Ckiaai MaliHa
cyO’€KTIB rOCIOJIaPIOBaHH, IK OCHOBHI (hOH/IU. Y TOM K€ Yac MPOBEICHUN aHaJIi3 Ha/lae
IiJICTAaBU JJII BUCHOBKY, 11O OOIT 3eMeNbHOI JUTSTHKA HEMOKIIUBUIN 0€3 peecTparlii Maii-
HOBHX TIpaB Ha HUX. [HIIMMH CIIOBaMU, 3a Tiepeaucio MAHHOBUX MIPaB «CIiAye» cama
3eMelbHa JiISHKA, Ha BIIMIHY BiJ IHIINX, PYXOMUX, peueid, IpaBo BIACHOCTI Ha sIKi
MEePEXOUTh Y MOMEHT mepeaHHs pedi. Taka 0COONMMBICTh YUaCTi 3eMEJIbHOT IUISTHKH Y
LUBIILHOMY Ta TOCIIOAAPCHKOMY 000POTi 3yMOBIIIO€ IMIPHUITYIICHHS 1010 TIPIOPUTETHOC-
Ti «iJI€aTbHOT0» ACIIeKTy MHOTO 00’ €KTa MUBIILHUX IpaB HaJ «(Pi3HIHIM) aCTICKTOM.
«IneanpHMil» OiK 3eMeNbHOT JUISTHKH — MAHOBHX IIPaB Ha Hel — Ma€ MPOsIB Y BiIHOCHHAX
MIPUHAJICKHOCTI (CTATUYHUX BITHOCHHAX ), a «(Pi3ugHU» 11 OiK — y BITHOCHHAX TUHAMIY-
HUX, 3000B’I3a1bHUX.

VY Toli e yac BOJIOIHHS 1 KOPUCTYBAHHS 3eMEILHUMH JITHKAaMH Cy0’ €KTaMH TOCIIO-
JapIOBaHHS Ha MIJCTaBi iHIN, HIXK MPaBO BIACHOCTI, pEYOBUX IMpaBax, a TaAKOX MpaBi
OPCH/IM, Ma€ ICTOTHI 3MiHM B IXHBOMY OOJIKY y CKJIaJi MaifHa cy0’€KTa rocroiaploBaHHs —
SIK HEMaTepiaJbHOTO aKTUBY. AHAIIOTIYHO OOIKOBYIOTHCS i MAIfHOBI TTpaBa BUKOPHUCTAH-
HSI 3eMJII SIK TIPUPOAHOTO pecypcy. OTKe, He TUIBKH 1 He CTIIbKH 3eMelbHA AUISHKA SIK TaKa
€ CKJIaJIOBOIO MaiiHa cy0’€KTa roCOAapiOBaHHsA, a MaHOBI [IpaBa Ha HE1 MOXKYTb 1, MaOyTh,
MOBHHHI OyTH BH3HaH1 0COOJIMBHUM Pi3HOBUAOM MaiiHa. He3Baxkarouu Ha Taky pi3HOMaHiT-
HICTh 3aJIy4eHHS 3€MelIbHUX JIIISHOK Y c(hepy He TUIBKH IIUBLUIBHUX, a i TOCIIOIapChKUX
BIJIHOCHH, CJIiJ| BU3HATH BIJICYTHICTH BIiIOUTTS IUX OCOOJUBOCTEH MPAaBOBOTO PEKUMY
BUKOPHCTaHHS 3eMEJIbHUX JUISHOK i BU3HAYSHHSI Y CKJIaJl MaifHa cy0’€KTIB TOCIOIaprO-
BaHHs y 'K Ykpainu.

3a3HavyeHi NPOrajMHU Y TOCIIOIaPChKOMY 3aKOHOJABCTBI IOTPEOYIOTh HEraitHOTO BU-
pIIIeHHS i YCyHEHHS, IUIIXOM BHECEHHS BiAMIOBIAHNUX AomoBHEHb 10 'K Ykpainwm, a came
3aKpiMJICHHs CHeliallbHUX HOPM, 110 BCTaHOBJIIOBATUMYTh OCOOJMBOCTI peamizamii
Cy0’€KTaMH TOCTIOIapIOBaHHS MaiHOBHX TIPaB Ha 3eMEJIbHY JAUISTHKY SIK OCOOIUBOTO Pi3HO-
BUly MaifHa.
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Yyiiko JI. A.

UMYIECTBEHHBIE ITPABA HA 3EMEJIbHBIN YYACTOK
B COEPE XO351CTBOBAHUSA: TPOBJEMbI OIPEIEJIEHUS

B cmamove aAHaAIU3IUpyemcs nojaoddNceHue ()eﬁcmgyiou;eeo X03}Z126‘mB€HH020, 2pa9f6'0aHCK020

U 3eMeNbH020 3AKOHOOAMEeNIbCMEa U ()pyeux 3AKOHO6, pe2yIupyrowmux UmyuecmeerHble OMmHOUleHusl

IIpaBo Ta inHOBawii Ne 4 (8) 2014 205



CYYACHI TPABOBI JOCIIL/KEHHSA

8 cpepe xossavicmeosanus. Hccnedyemesa npasosas npupooad u CywHOCMb UMYWeCMBEHHbIX Npas,
8 MOM YUCLe UMYWECTBEHHbIX NPAG HA 3eMENbHbIL yHacmoK 6 cghepe xoszsiicmeosanust. O60CHOBbI-
8aemcsi He0OX0OUMOCMb UX YemKo20 onpeodenenus 6 Xo3alcmeenHom Kooekce Ykpaunoi.

Knrwouegvle cnoga: umyujecmeennvie OMHOWEHUS, UMYWECINBO, UMY eCHEEHHbIE NPAsd, 3e-
MENbHBIIL YHUACMOK, CYObEeKmbl X03AUCMBOGANUS.

Chuiko L. A.

LAND TITLES IN ECONOMIC ACTIVITY FIELD:
PROBLEM OF DEFINITION

Problem setting. At the present stage of the market economy development in Ukraine, land
becomes the main national wealth. The question of improving the legal mechanism of economic
entities’ land property rights enforcement demands special consideration. Special provisions that
establish the distinctions of the land titles enjoyment by business entities are absent in the eco-
nomic legislation. Also, there are no unified scientific approach to determining the category of
«property righty and «landy that leads to complexity in the using and disposition of such objects
and may violate rights and interests of the participants of economic relations. Consequently, there
is practical and theoretical necessity to analyze the category of «land titles» and to establish the
features of its implementation by business entities.

Analysis of resent researches and publications. Category of property right, including land titles,
is uncharted in the economic law. In fact, there is no scientific special analysis of property rights as
object of economic relations. Detailed study of the concept of «property rightsy carried out in civil
law. Scientific papers of I. V. Spasibo-Fateeva, S. 1. Simon, A. S. Yavorsky, V. M. Ermolenko and
others are devoted to the researches of above-mentioned issue.

Target of research. To analyze the provisions of the economic, civil, land legislation and sci-
entific approaches to determine the essence of land titles in the economic field.

Article’s main body. The author analyzes the current economic, civil and land legislation and
other laws that regulate property relations in the economic field. Different approaches to the defini-
tion and content of the legal categories of «property rights», «real estatey as objects of property
relations are considered in the article. It also concerning with the land as a kind of property (real
estate). The various scientific approaches to determine the nature of property rights, including land
titles of economic entities are studied in this article.

Conclusions and prospects for the development. Above-mentioned gaps in economic legislation
require immediate filling and resolving by making appropriate additions to the Civil Code of Ukraine.
Namely the consolidation of special rules that establish the distinctions of the land titles realization
by economic entities.

Key words: property relations, property, property rights (titles), land, business entities.
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