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FOPUINYHI TAPAHTII TIPABA JITEM I CIMEH 3 JITbMA
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CrarTs mpUCBsUEHA JOCTIHKCHHIO TEOPETUYHUX Ta MPAKTUYHAX MTPoOIeM BU3HAUSHHS Ta peali3alii rapanTiil mpa-
Ba JiTeH, ciMeil 3 NITPMH Ha COIiaIbHUH 3aXHCT, 3akpimuieHnx y akrax €C ta Pagum €Bpomu. 3pobiaeHo BUCHOBOK PO
BiJICYTHICTh Y €BPOINICHCHKIX aKTaX Ji€BUX MEXaHI3MiB peai3allii rapaHTiii mpaBa AiTel Ta ciMel 3 TiThbMH Ha COIliaThbHUN

3aXHCT.

KirouoBi ciioBa: paBo Ha COIiaTbHUM 3aXHCT, AUTHHA, CiM S 3 TITHMU, TAPAHTI1 [IpaBa Ha COIIaIbHIN 3aXUCT, aKTH

€C, axtu Pagu €spomnu.

IlocTanoBka npoljemu. YkpaiHa 3HaXOAUTHCS
Y CKJIIHHX COIaTbHO-CKOHOMIYHHX Ta MOMITUIHHX YMO-
BaX, sIKi MOXKHA OXapaKTepU3yBaTH 3HIKSHHSM PiBHS I'PO-
IIOBUX JOXO/IB Ta 3pOCTAI0Y0I0 MOTPEOOI0 COIIAIBEHOTO
3aXHCTy HACEJICHHS. Y Cy4acHHX yMOBaX MOXKHA BUILTHTH
JIOCHTb BEITUKY KUTBKICTh COIIATbHO-IeMOrpadiqHuX IPYTI,
SIKi HAJISKaTh JI0 COLIAJTbHO HE3aXUILCHUX Kareropiii Ha-
cenieHHs. He BUKIIMKae CyMHIBY i HEOOXIAHICTh JOCTAT-
HBOTO PIBHS COIIALHOTO 3aXUCTY JITeH Ta CIMEH 3 IIThMH,
ajpke came BOHH (pOPMYFOTh MailOyTHE HAIIOI AEPIKABH.
3 oy Ha €BpOIHTErpalliiHuid BEKTOP PO3BUTKY Hallio-
HAJTLHOTO TIpaBa 3p0CcTae HEOOX1THICTh IMiIBUIIICHHS PiBHS
COIIATIBHOTO 3aXHCTY JI0 €BPOIICHCHKOTO PiBHS, OCKUTBKH
OCHOBOIO COIIaIbHOro Onarononyyys Kpain €Bpor € 3a-
Oe3MedYeHHsI TOCTaTHROTO SKUTTEBOTO PiBHS HACEICHHS.
Oco0nMBOi yBaru 3 00Ky JIepyKaBH 3aBK]I1 BUMAratoTh JIiTH,
SIKI HE B 3MO031 CAMOCTIHO 3a0€311eUnTH TJOTPUMAHHS BJIac-
HUX COIIAJIbHUX TIPaB, Ta CiM’1 3 ITHhMH, IKi TIOTPEOYOTh
JTOJIATKOBHMX TapaHTIH COLIaIbHOTO 3aXKMCTy BHACIIJIOK
HEOOX1IHOCT] YTPUMaHHS TUTHHH.

JlocmiDKeHHST FOPHIMYHUX TapaHTid MmpaBa Ha CO-
ialbHUN 3aXUCT AiTeH, 3akpimieHux B akrax €C rta
Panu €Bpory, € OMHUM 3 OCHOBHUX HAIPSIMiB PO3BHUTKY
HAI[IOHAJBHOTO TIpaBa 1 Ma€ CTaTH OCHOBOIO pedopmy-
BaHHS MiAXOAIB 10 BUPILICHHS MPOOJIIEM COIialbHOTO
3axUCTy JiTel B YKpaiHi, 0 i 3yMOBUIJIO aKTyaJlbHICTb
00paHOTO JTOCIKEHHSI.

IInTaHHSAM AOCTiZKeHHS TapaHTIN MpaBa Ha CoO-
HiaJbHUH 3aXKCT JITEH Ta CiMeH 3 TIThbMH 3aBXIU TPH-
JUIISIIacsl 3HaYHA yBara B IIPaBOBii HaylIli, ITpo 110 CBiJI-
yath npani B. B. XKepnakosa, K. 0. MenpHuxa,
O. M. IMoronaxinoi, C. M. Ilpununka, C. M. CuHYYK,
I. M. Cuporu, B. C. Tapacenxko, I'. I. YHanumenoi,
0. M. I'pummunoi, O. M. Spomrenka Ta i. [Ipani 3a3na-
YCHUX BUCHHX HE BTPATWIIM HAYKOBOI IIIHHOCTI, OJHAK
chopmynboBaHi B HUX BUCHOBKH MOTPEOYIOTH Tepe-
OCMUCJICHHS 3 ypaxyBaHHIM 3MiH, 1110 Bi10yIuCs B Aep-
JKaBl Ta CyCIIJIbCTBI MPOTSATOM OCTaHHBOIO Yacy.

MeTo10 J1aHOT CTATTI € JOCIIKCHHS TapaHTii Tpa-
Ba Ha COIlIAJILHUM 3aXHUCT MiTeH Ta ciMel 3 AIThbMU, 3a-
kpitieHux y akrax €C ta Pagu €Bpomnu, Ta OCHOBHUX
pobseM iX e(peKTUBHOCTI.

Buxknan ocHoBHoro marepiasy. EdextuBra mosmi-
THKA B IHTepecax JiTel y KOKHIi KpaiHi moBuHHaA 0a3y-
BaTHCh Ha TOYHOMY 3HAHHI W PO3YMIHHI CIIPaBKHBOTO
CTaHOBHIIA JiTeH, IX moTped Ta crocoOiB 3a10BOJICHHS
nux norped. BogHouac oueBUIHO, IO BUKOHAHHS J€p-
JKaBOKO MIPUIHATHX 3000B’s13aHb HE MOXe OyTH 3a0e3-
nedeHe 0e3 CTBOPEHHS MOCTIHHO JIFOUUX He3aJIeKHUX
MeXaHi3MiB 3aXUCTy NpaB AUTUHHU. Lle OinblI HiXkK aKTy-
AJBHO JUTA YKpPaiHU, OCKIIBKH MIPOIECH COMIaThbHO-CKO-
HOMIYHHUX 1 MOJIITHYHUX IIEPETBOPEHb Ta pedopm, sKi
BiJI0OyBalOThCS B KpaiHi, HEFaTUBHO Bi0Opa3HIUCh Ha
CTaHOBHIIII COIIAILHO HE3aXUIICHUX TPYIT HACCIICHHS,
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cepell SIKHX OJIHE 3 MEepIIMX MICIh 3aiMaroTh TiTH [4,
c. 387].

IIpaBoBa MIHHICTH COMIATLHOTO 3aXUCTY JITEH SIK
Cy0’€KTIB Ta JJUTUHCTRA SIK TIEPIOJTy, TPOTATOM SKOTO TaKi
cy0’€eKTH MOTPeOyOTh 0COOIMBOTO COIIALHOTO 3aXHUC-
TY, MATBEPKEHA OCIIKEHHSMHE BITIU3HSIHUX BUCHUX.
Tak, H. M. KpecToBchKa Biji3Ha4ae, 10 MIHHICTD ITCH
0e33anepeyHo BU3HAETHCSA OyAb-SIKUM CYCIIIBCTBOM,
a I[IHHICTh IMTUHCTBA SIK TIEBHOTO TIEPiOY B JKUTTI JIFO-
IIVHU, SIKUH caM 110 001 € HETTOBTOPHHM SIBHILICM, TAKOXK
yCBiZIOMJIEHA, ajie He JyKe 1aBHo [2, c. 200].

C. I1. Karinja 3a3Hauae, 1110 IPUCKOPEHHS iICTOPUYHO-
T0 Yacy He JIa€ MOXJIMBOCTI JIFOJICTBY BUPOOUTH HOBI
IIHHOCTI, aJKe [IHHOCTI — pi4 KOHCEPBATHBHA. Y [[bOMY
CEHCI1 IMTHHCTBO MOCTAE K CTapO-HOBA LIHHICTh, TOUHI-
1ie — BiYHA I[IHHICTb, KA HE TIOTpedye HOPMYITFOBaHHS,
a JIMIIE IPUIHHATTS Ta BiTUYTTS HE TUIBKH Ha EMOIIHHOMY,
ajie i1 Ha MpaBOBOMY palioHaIbHOMY piBHi [ 1, c. 15].

ITpodecop A. 1. I'yceB migkpecitoe, MO y MOBCSIK-
JIEHHOMY KHTTI JJ1s1 OUTBIIOCTI AiTEH BEJIMKE 3HAYCHHS
MAroTh JIBi TPYITH IPaB, 1110 CTOCYIOTHCS KUTTEIISITBHOC-
Ti mited. e Hacammepen ocoOHUCTI mpaga, 10 SIKUX Ha-
JIeKaTh MTPpaBa Ha )KUTTS, HA IPOKUBAHHSI y CBOTH pOITH-
Hi, Ha iM’s1, Ha IACTs, Ha Oe3TeuHe iICHYBaHHS 0e3 eKC-
niyaraiii a0 He10ajaoro CTaBICHHS, HA 3aXUCT Bij
KOPCTOKOCTI, 3HYIIIaHb 1 HECTIPABEITUBOTO CTABICHHS,
Ha BiJIbHE BHPAXKCHHS CBOEI JYMKH, Ha TPOMAJSTHCTBO
Ta iH. Jlpyra rpyma — coniajibHO-KyIbTYpHI mpasa. J{o
HUX HaJeXaTh MpaBa Ha OCBITY, 3A0POB’S, JOCTYI J0
KyJABTypHUX IL[IHHOCTEH Ta iH. Sapom wiel rpynu npas
MOYKe OyTH TPaBO HAa PO3BUTOK: IHTEJICKTYATbHUMN, ITCH-
XOJIOTiUHNH, (i3ndHud, po3yMoBHil Ta iH. [3, c. 158].
[TpaBo Ha coliaJbHUI 3aXUCT TAKOXK MOXKHA BiJTHECTH
JI0O OCHOBHHX TPaB JiTEH.

[ToHATTA Ta HAPSAMU 3aXHCTY MpaB JiTEH B €BPO-
MEWCHKHUX aKTaX MO [IPaBa JIFOIUHH MPOUIILTH CKIAHUHI
IUIIX PO3BUTKY Ta TpaHcdopmarnii. Ha mogarky MuHy-
JIOTO CTOMITTA NpaBa IUTHHU PO3IIISIATUCH B OCHOBHO-
My SK 3aXO/IY II0JI0 3aXUCTY BiJ paOCTBa, AUTAUOT Mpa-
ITi, TOPTiBJIi TITHMHU, IPOCTUTYIIT HEMOBHOJIITHIX, TOBHOT
BIaiM 0AaTHKiB, EKOHOMIYHOI eKCIlTyaTalii. 3 TIMHOM
Yacy IiAX0Iu 3MIHUIIKCS B 01K pO3IIMPEHHS [TPpaB AiTei,
10 SIKUX MO’KHA BITHECTH 1 TIpaBo Ha COLIAIbHIUI 3aXHCT
[5,c. 21].

Bapto 3BepHyTH yBary Ha Te, 1[0 FAPAHTISAM IIpaBa
OUTHHH HA COIIaTbHHUH 3aXUCT 3aBKIH MPUALUIACH
3Ha9YHA yBara B MKHApOIHO-TIPABOBHX akTax. Tak, y 3a-
ranpHil Aeknapauii npas gonuHu 1948 p. Oyno Bu3Ha-
YEeHO, IO JITH MaloTh MPaBO Ha MIKIyBaHHSI Ta JOTO-
Mory. Y MoJanbIIoMy rapaHTii 3HANIIIIHN CBOE Bio0pa-
s)keHHs B Jlexnapanii npaB auturu 1959 p., ogHum
3 IPUHITHITIB SIKOI € Te, 1[0 JUTHHI 3aKOHOM 200 1HITUMH
3aco0amMu MOBHHEH OyTH 3a0e3MeueHui crelianbHIHi
3axXMCT 1 HaJlaH1 MOMKJIMBOCTI Ta COPUSATIMBI YMOBH, SIKi
JIO3BOJIMIIH O iif po3BUBATUCS (PI3UYHO, PO3YMOBO, MO-

paNbHO, TYXOBHO M Y COIiadbHOMY BiTHOIICHHI 370PO-
BHMM 1 HOPMAJbHUM IUIIXOM 1 B yMOBaxX cBOOOAM Ta
rigHocTi. [Tpu BUIaHHI 3 1i€10 METOO 3aKOHIB TOJIOBHUM
MIpKyBaHHSIM Mae OyTH Halkpamie 3a0e3nedeHHs iHTe-
peciB nuTuHU. [laHi MOIOKEHHS 0y10 KOHKPETH30BAHO
B Konsenuii npo npasa autunu 1989 p. V 3a3naueHux
aktax ['enepanpHoo Acambieero OOH 6ymo mporoso-
IIEHO OCHOBHI, HEB1/I'€MHI TpaBa AUTUHH, Y TOMY YHCIT
it mpaBo Ha COILiATIBHUI 3aXHUCT.

OCHOBOIO IOPUIUYHHX TapaHTId mpaBa IiTeld Ha
COIliaTbHUH 3aXUCT MOXHA BU3HAUHUTH TOJOKCHHS
KOHBEHIIiH, npuitHaTux Pagoro €Bpomnu. €Bporeiicbka
KOHBEHIIISI PO collianbHe 3a0e3nedenHs 1972 p. B mia-
Bi 6 «/lomomora ciM’1», CKJIaJIOBOIO SIKOi BU3HAUYCHO
JIOTIOMOTY Ha JiTel, nepeadadniia OCHOBHI 3acaid Ha-
JIAaHHS TOTIOMOTH Ha JIiTel Ha TepuTOopii KpaiH-ITimu-
canTiB. [TonoxxenHst nanoi KoHBeHIIIT € 0CHOBOIO Tpa-
BOBOT'O PETYJIOBaHHS COLIaIbHOTO 3aXUCTY AiTel Ha
teputopii €Bponu. Axkramu Panu €Bponu nependaya-
€TBCS ¥ TIPABOBE PETYIIOBAHHS OKPEMHUX ITPaB AUTHHH.
3okpema, €Bporneiicbka KOHBEHIIi PO YCUHOBJICHHS
niteit (mepemsinyta) 2008 p. mepeadavyae yMOBH Ta
MOPSIIOK YCHHOBJICHHS JIITeH Ta BU3HAYaE, 110 MPUH-
HATTS CHIIBHUX NEPETISIHYTHX MPUHIKITIB Ta MpPaK-
THUKH CTOCOBHO YCHHOBJICHHS AiTeH 3 ypaxyBaHHSIM
BIJIMTOBITHOTO PO3BUTKY B Il cepi MpOTAroM OCTaH-
HIX JeCsATUPiYb JOMOMOITIO O 3MEHIIUTH TPYAHOII],
BHKJIMKaH1 PI3HUIICIO MIX HalliOHATBHIUMH 3aKOHO/IaB-
CTBaMH, 1 BOJHOYAC BiJITIOBIIaTH iIHTEpEeCaM yCHHOBIIC-
HUX AiTel. €Bporelicbka KOHBEHIlisA MPO BU3HAHHA Ta
BHKOHAHHSI PIlICHb CTOCOBHO OMIKH HAJ AiTHMH Ta PO
TTOHOBJICHHSI OMIKKM HaJ AiThbMHU 1980 p. BperynboBye
MpoLelypy BCTAHOBJICHHS OMIKM YW MIiKJIyBaHHS Haj
JITBMH, TaKOX Iepeadadyae HeoOXiIHUN TOPSAIOK i
KpaiH, sKi paTu(iKyBaJd KOHBEHI[IIO 3 MUTaHb BUKO-
HAHHSA pillleHb PO BCTAHOBJICHHS OMIKH T MiKJIyBaHHS
Hag aiTbMU. L{ikaBUMHE BHIAIOTHCS monokeHHsT KoH-
BeHIII{ mpo KoHTakKT 3 AiThbMu 2003 p., sika nependavae
IIPAaBOBY pErNIaMEHTALi0 Oyb-IKUX (OPM CIITIKYBaHHS
3 OITBbMH, Ta CIOCOOU Horo 3abe3mnedcHHs. €Bporei-
ChKa KOHBEHIIis TPO TPABOBUH CTATyC JITEH, HapOJKe-
HUX T03a mobom, 1975 p., nependavae npaBoBuUii
CTaTyC 3a3Ha4YCHUX AITCH, MOPSIIOK BCTAHOBICHHS OaTh-
KIBCTBa TaKWX JiTel Ta HAOYTTsS OATHKIBCHKUX MPaB.

OnauM 3 HaliBaxIUBIMMX akTiB Paan €Bponn Mox-
Ha BH3HAYHUTH €BPONECHCHKY KOHBEHIIIIO PO 3MIHCHEHHS
nipaB jiteit 1996 p., OCHOBHOO METOIO SIKOT € MiATPUMKA
{XHIX NpaB, HaJAaHHS AITSIM IPOLECyaJbHUX MPaB Ta
CIIPUSIHHS 311HCHEHHIO HUMU X MPaB IIIIXOM 3a0e3-
MEeYCHHS CTAHOBUIIA, NMPHU SKOMY JITH 0COOUCTO abo
yepe3 iHIIMX 0ci0 uu opraHu MOiH(GOPMOBaHi Ta JOMy-
IICHI JI0 y4JacTi B PO3IVISIII CYIOBUM OPTaHOM CIIPaB, II0
ix crocyrothcs. [Tomoxenns nanoi Konseniii nependa-
4aloTh MPaBOBI TapaHTii 3a0e3neueHHs Ta peanizarii
OCHOBHUX TIPaB IIITCH.
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VY 3aranbHiil nekinapariii npas gonuau 1948 p. 3a-
3HAYEHO, 110 CiM s € 0COOIMBHUM OCEPEAKOM CyCIUTHCTBA
1 Ma€ IpaBo Ha 3aXUCT 3 OOKY CyCHIJIbCTBA 1 AeprKaBH
(ct. 16), a MAaTEepUHCTBO 1 JUTHHCTBO JAOTh MIPAaBO Ha
0COOITMBE MIKITyBaHHSA Ta IOTIOMOTY (CT. 25).

Jlane nono)xeHHs! KOHKpETH30BaHe HopMaMu €Bpo-
MeHChKOi coianbHOol XapTii (mepenstHyToi) 1996 p.,
cT. 16 sik0i BU3HAYEHO, 110 CiM 5 € TOJIOBHUM OCEPEKOM
CYCIIIbCTBA, IKUH MiAISATae EKOHOMIYHOMY, IPaBOBOMY
Ta COIaJbHOMY 3aXHCTY TAKUMH 3aCO0aMH, K COITialTb-
Ha JIONIOMOTra Ta JIOMOMOra ¢iM’siM 3 JTiThbMH, (hiCKaIbHi
3aX0/IH, HA/IaHHsI CiM’SIM JKUTJIa, TOTIOMOTa IIOWHO OZIpY-
JKEHUM Ta 1HII1 BiAIOBiaHI 3ac00u.

Takum 4YMHOM, MO’KHA CTBEPIUKYBAaTH, 1[0 TIPU Xa-
pPaKTepHUCTHUILl TapaHTil mpaBa JiTel Ha COLialbHUI
3axuCT Oe3MiICTaBHUM Oy/ie BUKJIFOYCHHS 3 iX MEPeiKy
rapasTiil mpasa cimell 3 JITBMH Ha COI[aTbHUN 3aXNUCT,
OCKIJIBKH TIPOTATOM TPUBAJIOTO MEPioay iHTepecH cim’i
Ta JUTUHU HENOMIIbHI.

HOpunuuni rapanTii mpasa ciMeit 3 IiIThbMH Ha CO-
HiaJTbHHN 3aXUCT MepedadeHi mepi 3a Bce KonpeHiriero
PO 3aXKCT TPaB i OCHOBOIOJIOXKHUX CBOOOJT JIFOJUHH
1950 p., €BponeiickKoio couianbHOO XapTieo 1961 p.
1 €BpONEHCHKOIO COILIaJbHOI0 XapTi€lo (MeperisHy-
T010) 1996 p., npuitasTuMu Pagoro €Bporu [1st 3aXucTy
COLiAJIHUX 1 GKOHOMIUHUX IpaB JIOAUHU. J{o mi€l kare-
ropii €BpONenChKUX aKTiB TaKOX MOXKHA BiHEeCTH €B-
POTIEHCHKUI KOJIEKC COoIliabHOTO 3a0e3neucHHs 1964 p.
(mepermmanyTHil y 1990 p.), €BpomneiicbKy KOHBEHIIIIO PO
MpaBOBUI cTaTyc AiTell, HAPOIHKEHUX 1032 HUTI000M,
2009 p., €BporneiicbKy KOHBEHIIIO PO YCUHOBJICHHS
niteit (mepersinyTy) 2011 p. Ta iH.

BaxnuBoro 3Ha4eHHs 3a Cy4acHUX YMOB 3pOCTaHHS
KUTBKOCTI CTIIOPIB ¥ cpepi COIIaIbHOTO 3aXKCTY, Y TOMY
qHCIi ciMei 3 AiThMH, HaOyBae €Bporeiichka KOHBEHITIS
PO 3aXKCT NPaB JIOJUHUA T4 OCHOBOIIOIOXKHHUX CBOOOA
1950 p., sika Xoua i He 3aKPITUTIOE TPSIMO T'apaHTIi TpaBa
ciMeil 3 MIThbMU Ha COLIANbHUI 3aXKMCT, THM HE MCHIIIC,
Ha BIIMiHY BiJ] IHIIMX MIXKHAPOAHUX JJOTOBOPIB, MEepe-
0ayae KOMIUICKCHHUM Ta CKJIaJHUHN MPaBOBUH MEXaHi3M
3aXUCTy TPaB JIOIUHK, Y TOMY YUCII i Ha COIiabHUH
3aXHCT, KA BKJIFOYA€ BJIaCHE KOHBEHIIIHI HOPMH, a Ta-
KOX pilieHHsT €BPOIEHChKOT KOMICIT 3 TIpaB JIFOIUHK Ta
Komirtery minicTpiB Pagu €Bponu, CynoBy NpakTHKY
€Bpomneiicbkoro cyay 3 Mpas JIIOAWHU, IPELEICHTHE
MpaBo, 3araJbHOBU3HAHI IPUHIIUITN Ta HOPMH MiKHA-
POIHOTO TIpaBa, crenrpivai MeToau TiyMadeHHs: KoH-
BEHLii, HAyKOBY JOKTPUHY 3 MUTaHb ii 3aCTOCYBaHHS,
Toro [6, c. 225].

[Micns npuitasatTs 7 munas 1997 p. 3akony Ykpainn
«ITpo parudikauiro KoHBeH1i1 Ipo 3aXUCT npaB i OCHOB-
HUX cBOOO momuHu 1950 poky, [leprioro mpoTokomy
Ta npotokoniB Ne2, 4, 7 ta 11 no Konsenmii» Ykpaina
3000B’s13a11aCh BU3HABATH HA CBOTH TEPUTOPIT Ait0 CT. 46
KoHBeHMiT Ipo 3aXUCT MpaB i OCHOBHUX CBOOOT JTFOIUHH

1950 p. o0 BU3HAHHS 000B’I3KOBOKO 1 03 YKIIaICHHS
CHEIialIbHOI YTOJIN FOPUCIUKIIII0 €BPONEHCHKOTO CYIy
3 MPaB JIIOJMHU B YCiX MUTAHHSIX, [0 CTOCYIOTHCS Ty~
MaueHHS 1 3acTocyBaHHs KOHBEHIII.

Kpim Toro, 3 23 motoro 2006 p. npaxtuka Cyny Bu-
3HAETHCS JPKEPEIOM HalllOHAILHOTO MpaBa. BusHavyais-
HUMH Y TIJIaHI 3aKpIMJICHHS TapaHTii mpaBa ciMen 3 Ji-
THMH Ha COIIaTIbHUIA 3aXUCT € pillieHHsI €BPONEHCHKOTO
Cy/y 3 IIpaB JIFOIUHH Y cripaBax «JxoHcoH mpotu [pian-
nii» [7], «Enbcroneir npotu Himeuuunuy [8], skumu
nommpeHo chepy 3actocyBaHus cT. 8 Konsenmii mozmo
BU3HAHHS [IPaBa Ha IIOBAry JIO MPUBATHOTO i CiIMEHHOTO
JKATTS, Ha HENUTFOOHI BijHOCHHH, «Bamra ta Bammosa
npotu Yecbkoi pecnyOmnikm» [9], oo 000B’ 13Ky ep-
JKaBU BXKHUBATH ¢(DEKTHBHUX 3aXOJiB 3a]JIs HAaaHHS
MIATPUMKH POJIMHI TOIIIO.

OnHUM 13 OCHOBHUX JIOKyMeHTiB Paji €Bporu € €B-
pormeiicbka coliaiabHa XapTis (mepernsanyTta) (nami —
€CX(m)), sika Oyna mianucana 3 TpaBHsa 1996 p. Huszka
npaB 1 rapaHTii, 3akpimienux y €CX (1), CToCcyrThes
COIIaNIbHOTO 3aXHUCTy CiMel 3 IiTbMH, 30KpeMa, CT. 8
MPAIFOIOUUM JKIHKAM TapaHTYEThCS BIAMYCTKA Ha TIEPiojT
JI0 1 TICTIS TIOJIOTB 3arajibHOK0 TPUBAIICTIO He MeHIe 14
THOKHIB 200 3 OTIIaTOI0 TAaKOi BiAMYCTKH, 200 3 BUTIATOIO
JIOCTATHBOI JJOIIOMOTH IO COIiaIbHOMY 3a0€3IMeUeHHIO,
a00 3 HaJaHHSAM JIOTIOMOTH 32 PaxyHOK JIeP’KaBHUX KO-
IITiB; CT. 16 mepeadayeHo, Mo 3aXUCT CIMEHHOTO KUTTS
3MIMCHIOETHCS MIUISIXOM HaJaHHS MpaBa Ha COIlialbHY
JIOTIOMOTY Ta JIOTIOMOTY CiM’5IM 3 JIIThbMH, (PiCKaTbHUMH
3ax0/laMH, Ha/IaHHSIM JKUTIIa, TOTIOMOTH IIIOMHO OApYKe-
HUM Ta IHIIMMU BiAOBIAHUMU 3aC00aMH TOLIO.

BaxiBe 3HaueHHS MarOTh TAKOXK T'apaHTii mpaBa
cimMell 3 AITbMHU Ha COILiallbHUN 3aXUCT, 3aKPITIeHi
B Yrojii po acomiamniro Mix YKpaiHoto, 3 OJHI€ET cTOpO-
HU, Ta €BporneiicbkuM Coro30M, €BpONICHCHKUAM CITiB-
TOBAPHCTBOM 3 aTOMHOI €Heprii 1 IXHIMU JepKaBaMu-
YJICHaMH, 3 1HIIOT CTOPOHH, Bix 27 yepBHs 2014 p., sxa
nependadae 000B’ 30K MOCHICHHS CIIBPOOITHUIITBA
MiX CTOpPOHAMH YTOAM IIISXOM MOKpPAIIEHHS SIKOCTI
KUTTS B YKpaiHi, MOKpAIICHHs PiBHS 3a0€3MeUeHHS
OXOPOHH 37I0OPOB’sl, IOCUJICHHS PiBHS COIIaJIbHOTO 3a-
XUCTY Ta MOJIEpHI3allil CHCTeM COIiaJbHOTO 3aXHCTY,
30KpeMa IoA0 SKOCTi, TOCTYIMHOCTI Ta (iHAaHCOBOT
CTaOUIBHOCTI, CKOPOYCHHSI O1THOCTI Ta MOCUIICHHS CO-
mianbHOI €1HOCTI (cT. 420).

CBo€piTHOIO TapaHTI€l0 TpaBa CiMei 3 TIThMHU Ha
COIIAJTbHHIN 3aXHCT € BCTAHOBJICHHS 3000B’I3aHHS YKpa-
1HHU, BIMOBIHO 110 CT. 424 Yroau, o0 MOCTYIOBOTO
HaOJIMDKEHHS HAIlIOHAJILHOTO 3aKOHOIaBCTBA JI0 MpaRra,
crannapriB ta npaktuku €C y cdepi comianbHOT MoJi-
TUKHU. 30KpeMa, Ha BUKOHAHHS JJAHOTO MOJIOKEHHS T1e-
pendavyaeThCcsi BOPOBAKEHHS MPOTATOM TPhOX POKIB
3 gatu nignucanHs Yroau upexktuBu Pagm €C
Ne96/34/€C Bin 3 uepBHs 1996 poky po paMKOBY yro-
Jty 010 0aThKiBChKOI BifmycTku, Jupexrtusu Pagu €C
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Ne92/85/€EC Bin 19 xoBTHS 1992 poKy npo BCTaHOB-
JIEHHS 3aXO/IB 13 3a0XOYEHHS ITOJIINIIEHHs Oe3IeKn Ta
Tiri€eHu Tparli BariTHUX MpaliBHUILb, MPAIiBHUL, K1
HEIIO/IaBHO HAPOIMJIIU, Y TOIYBAIbHHUIL, JIUpEeKTHBH
Pagu €C Ne79/7/€EC Bin 19 rpynnast 1978 poky npo mo-
CTYTIOBE 3aIPOBaKEHHS ITPUHIIUITY PIBHOTO CTaBJICHHSI JIO
YOJIOBIKIB Ta JKIHOK Y c(epi colialbHOTO 3a0e3MeUeHHS
Ta iH.

Tum He MeHIIe, He3BaKAI0UH Ha 3HAYHY KIJTBKICTh
rapaHTiil mpaBa JIiTeH Ta ciMeil 3 TIThMHU Ha COIIaTbHUM
3aXHCT, Nepe0aueHNX BUIICHA3BAHUMH Ta 1HITUMH
aKTaMH €BPOIECHCHKOTO PiBHS, AKTYaTbHUM 3aJIUIIA€Th-
Csl IUTAHHS 1OJI0 iX e(DEeKTUBHOCTI.

Tak, nuiie y BUNaJKy HEBUKOHAHHS YH HEHATICK-
HOrO0 BHKOHAHHS MOJIO)KeHb KOHBEHIIIT MPO 3aXHUCT
MpaB JIOJAWHN Ta OCHOBOIOJIOXHUX cBoOOa 1950 p.,
TIYMa4YeHHs IKUX HAJaHO y MPEIeACHTHOMY MpaBi
€BporeiicbKoTO Cyay 3 MpaB JOJUHH, IependadeHa
MOJKJTUBICTh 3BEPHEHHS 710 €EBPONECHCHKOTO FOPUCIUK-
LIHOTO OpTaHy.

Buxonanus nanoi rapantii B YkpaiHi yCKJIaQIHEHO
HEOOXIHICTIO BUYEPIaHHS BCIX HAI[IOHAIBHUX 3aC001B
3axHCTy, U0 Tiepeadadae 000B’ 30K MPOXOKESHHS BCIX
CYOBHUX 1HCTAHI[H MPH 3aXUCTI MOPYIIEHOTO, HEBU3HA-
HOTO YM OCIIOPEHOTO MpaBa JiTel Ta ciMel 3 NiThMHU Ha
COIiaNbHUN 3aXUCT. A BPaxOBYIOUH BHCOKHH PiBCHb
OiHOCTI cepel ciMel 3 AIThbMHU Ta HEOOXIHICTh CIIa-
YyBaTH CYITOBUI 30ip MpH TOJaHHI MO30BHOI 3asBH 10
Cy[y, peasi3aliist JaHoi rapanTii Ha MPaKTHIi (PaKTUIHO
YHEMOXKJTHBIICHA.

[lomo TapaHTiil MpaBa Ha COLIANBLHUI 3aXUCT, Te-
pendadeHnX €BPOIEHCHKOIO COIIaTIbHOO XapTiero (Tepe-
DIsIHYTOI0) 1996 p., Ha )Kajb, BAPTO BU3HATH iX Heedek-
TUBHICTh. Hi JaHUM akTOM, Hi OYIb-SKHUM IHIITUM JIO-
KyMEHTOM, NMPUHHATHM Ha MDDKHapOJHOMY PiBHI HE
nependaueHa BiAMOBIIaIbHICTh 32 HEBUKOHAHHS YU HE-

HaJe)XKHe BUKOHaHHS TtosioxkeHb €CX (). KonTponsHuMi
MEXaHi3M JUIs CIIOCTEPEIKEHHS 32 IOTPUMaHHSIM JIeprKa-
BaMU 3000B’s13aHb, SIKi BOHU B3sUTH Ha cebe npu patudi-
KaIlii, y CBOTH OCHOBI CITUPA€ETHCS HA MPOLEAYPY PO3-
ISy HalllOHATBHUX JOTOBIJIEH BiAMOBITHO 0 MiX-
HapoAHOI MPaBoOBOi MpakTUkH. [IpoTe HEOOXiAHICTD
ypsITy TI0OaBaTh 3BiTH PO BUKOHAHHS ITOJIOKEHD XapTii
Ta MPO 3aX0IH, CIPSMOBaHI Ha paTH(}IKaIliIo MOJ0KCHb
JTAHOTO €BPOIEHCHKOTO aKTa, HE MOXKYTh CIIyTyBaTH ra-
PaHTi€I0 BUKOHAHHS IEPKAaBOIO 3000B’s13aHb, B3ATUX HA
cebe 3a 1M JJOKYMECHTOM.

BucnoBku. TakuM 9uHOM, O1JBIIOCTI aKTiB MPO
IIpaBa JIIOMUHM, B SIKUX 3aKPIIICHO FOPUINYHI TapaHTil
MpaBa Ha COIIAJIbHUI 3aXHCT JiTel Ta ciMeH 3 iThbMHU,
BJIACTUBHH TaKUX HEMOMIK, K BIZICYTHICTb JIi€BOTO eek-
THBHOTO MEXaHI3My iX peaiizaiii. Takuit HeloiKk Biac-
tuBui 1 aktam €C Ta akram Panu €Bpornu. Hespaxkaroun
Ha 3aKpITUICHHS ITpaB AITeH Ta ciMei 3 NIThMH Ha COIli-
QIBHUH 3aXHCT B €BPONEHCHKIX KOHBEHITISIX, MEXaHI3M
peanizariii 3a3Ha4YCHUX MPAB 3AITUINAETHCS HENOCKOHA-
muM. [etbea npo HeoOXiAHICTh YIOCKOHANIEHHS caMme
MIPaBOBHX 3ac00iB BUKOHAHHS B3ITHUX Ha cebe KpaiHa-
mu — wieHamu €C Ta Pagu €Bponu 30008’ s13aHb, 1HAKIIE
MIPaBo Ha COLIaTbHUMA 3aXUCT HaOyBae IEKIapaTUBHOTO
xapakTepy. He 3amepedyroun 3HauCHHS IOPHINYHUX
rapaHTii mpaB aiTel Ta ciMel 3 IIThbMH Ha COIiaTbHUMA
3aXUCT y MEXaHi3Mi iX 3a0e3MeyeHHs, Ha CbOTOHI MH-
TaHHS MO0 €(PEKTUBHOCTI 3a3HAYCHIX rapaHTil 3a1Iu-
[Ia€THCS HEBHPIMICHNM. [IpakTHYHO B yCiX €Bporei-
CBKUX aKTaX BIACYTHIH MexaHi3M ix peamizamii. Kpim
TOTO, BIJICYTHICTh JIOCTaTHIX EKOHOMIYHHX MOJIMBOC-
Tel Jiep)kaBh YCKIIAHIOE PO3BUTOK HAIlIOHAJIBLHOTO 3a-
KOHOZaBCTBAa B YMOBaX €BPOIHTErpalii Ta peasizaiiro
rapaHTiil mpaBa Ha COIIAJIbHUMN 3aXUCT JITeH Ta ciMei
3 IiThMH, 3akpituieHnx B akTax €C ta Pagm €Bponw,
B IOPUANYHIN TpakTULll YKpaiHu.
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OTCYTCTBHUU B €BPOMNEHCKUX aKTax JEHCTBEHHBIX MEXaHU3MOB pean3allui rapaHTuii mpasa JeTei u ceMel ¢ 1eThbMHU Ha
COIMANIbHYIO 3aIIUTY.
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THE GUARANTEES OF THE RIGHTS OF CHILDREN AND FAMILIES WITH CHILDREN
TO SOCIAL PROTECTION IN THE ACTS OF THE EU AND THE COUNCIL OF EUROPE

Problem setting. The article investigates theoretical and practical problems of determination and implementation of
guarantees of the right of children, families with children to social protection, that are fixed in acts of the EU and the
Council of Europe.

Target of research. The purpose of this article is to study the guarantees of the right to social protection of children
and families with children enshrined in the acts of the EU and the Council of Europe and fundamental issues of their
effectiveness.

Analysis of resent researches and publications. Issues of research of guarantees of the right to social protection of
children and families with children always got much attention of the scientists of law, which is evidenced by work of
V. V. Zhernakov, K. Y. Melnik, O. N. Potopahina, S. M. Prylypko, S. M. Synchuk, I. M. Sirota, V. S. Tarasenko,
G. I. Chanysheva, Y. M. Grishina, O. M. Yaroshenko and others. Proceedings of these scientists have not lost scientific
value, but conclusions which were formulated in them need rethinking, because of the last changes in the state and society.

Article’s main issue. It is determined that the right to social protection refers to the fundamental rights of the child.
Due to the nature of the physiological and mental development of children, it is proved that a long period of time their
interests and the interests of the family in which thay are held and brought up is indivisible. Thus the effective exercise
of the right to social protection of the child is impossible without ensuring of the realization of the right of families with
children. The legal guarantees to social protection of children and families with children enshrined in acts of the EU and
the Council of Europe are analyzed. Among them: the defining of the basic principles of providing of assistance to children;
the duty of the Member States of the EU and the Council of European to take an effective measures to support the family;
the maintance of working women with leave before and after childbirth with payment of appropriate assistance and more.

Conclusions and prospects for the development. It is established that despite the importance of fixing the guarantees
for the rights of children and families with children to social protection in acts of the EU and the Council of Europe, no
one of them has not established a mechanism for their implementation yet. Determination of obligation of the Member
States of the EU and the Council of Europe in conventions and directives to submit reports about the implementation of
their norms and measures aimed on ratification of standards of relevant acts may not serve as a guarantee of a government’s
obligation assumed in these documents.

The existence of the possibility to loadge a complaint of fundamental rights in the European Court of Human Rights
is an essential guarantee of the right to social protection of children and families with children.

However, in practice, the effective realization of it is almost impossible.

In such circumstances, the expediency of improving of legal means of fulfillment of the EU member states and the
Council of Europe obligations is proved by the determination of mechanism for realization of the relevant acts, otherwise
the right to social protection gets a declarative character.

Key words: right to social protection, child, family with children, guarantee of rights to social protection, acts of the
EU, acts of the Council of Europe.
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