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KaHAWJaT IOPUANYHAX HayK, aCHCTEHT Kadeapu
TpyIOBOrO npaBa HaiioHamsHOTO IOPUIUIHOTO
yHiBepcuTeTy imMeHi SIpociaBa Mynporo

TAJY3EBA HAJIEXKHICTD JUCIHUILIIHAPHOI BIJIITOBIJTAJIBHOCTI
JEPYKABHUX CJYKBOBLIB YKPATHU

CrarTIO MPUCBSIUEHO aHalli3y Taly3eBOi HAJIEKHOCTI AUCIMIUTIHAPHOI BIAMOBIJAIILHOCTI JCPIKaBHUX CITY>KOOBIIIB
VYkpainu. BcTaHOBIICHO, SIK AUCIUILTIHAPHA BIIMOBIIANBHICTh JCPKABHUX CITY>KOOBIIIB PO3IIISIAETHCS B CHCTEMI TPYIO-
BOTO Ta B CUCTEMI aIMIHICTPAaTHBHOI'O ITPaBOBOTO PETYIIIOBAHHSI.

Kurouogi ciioBa: TpyioBi IpaBoBiTHOCHHH, CIIY)KOOBI 000B’sI3KH, HEBUKOHAHHS Y HEHAJIS)KHE BUKOHAHHS CITykK00-
BUX 000B’S3KIB, AUCIMILUIIHAPHA BiAIOBIJAIBHICT, ACPIKABHUIT CITyKOOBEIb.

IMocTranoBka npodiaemu. Crnenudika GyHKIIH Aep-
YKaBHUX CITYKOOBIIIB 00YMOBITIOE HASIBHICTh Y HUX BJIa/I-
HUX [TOBHOBaKEHb, peallizallis SIKUX 3avilac HalBayKIu-
Billll CTOPOHU COL[1QJIEHOTO KUTTS KOJKHOTO, 1 CIIOHYKA€E
JIO BUNHECHHS TIEBHUX i, sIKi IHOJII MOYKYTh MaTH TSDKKI
HacJiakd. ToMy HeOOXiIHICTh ICHYBaHHS JII€BOT PaBO-
BO{ mpolenypH, gxa 3ade3nedyBana 6 pexkuM 3aKOHHOC-
Ti, CIpysiyia O TTONIepe/HKEHHIO Ta YCYHEHHIO HETaTHBHUX
MPOSIBIB Y JTiSTIBHOCTI JIEP)KABHUX CITY)KOOBIIIB, HE BH-
KJIMKA€ XKOTHUX CyMHiBiB. Came BiAMOBIJaIbHICTh Jep-
KaBHHX CITY>KOOBIIIB 1 Ma€ CTaTH IMM JII€EBUM 3aCO00M
BILIMBY Ha 1X MOBEIIHKY. J{McIMIIIiHApHA BiTOBI1aIb-
HICTB, SIK OJUH i3 BHJIB BiJAIOBiJaIbHOCTI, JO SIKOTO
MOXYTb ITPUTSTATHCS CITYKOOBIII, TOBUHHA CTATH e(eK-
THBHHUM 3aCO00M IiITPUMAHHS HAJIECKHOT CITyK00BOT
Jqucnumting. IIpoTe HemocninoBHICTE IPABOBOTO PEry-
TMOBaHHS y cepi TepKCciyk0u, He3alliKaBIeHICTh Ke-
PIBHHKIB JIepKOPraHiB y BUSBICHHI TUCIUIUTIHAPHUAX
MPOCTYTKIB Ta MPUTSITHEHHI BUHHUX JI0 BiAMOBIiIab-
HOCTI MalOTh CBOIM pe3yIbTaToOM Hee(heKTUBHICTh JTUC-
[UIUTIHAPHOT BIAMOBIIAIBHOCTI IEPIKCITYKOOBIIIB.

AKTyaJbHicTh TeMHU. 3a3HaUCHI BUINE, a TAKOX
iHIII 0OCTaBUHM 3yMOBIIOIOTH HEOOX1THICTh TEOPETHY-
HOTO aHaJIi3y CYyTHOCTI JUCIMILIIHAPHOI BIAMOBIIAb-
HOCTI JIep>KaBHUX CITY>KOOBIIIB Ta TOCIIIKEHHS TUTaHHS
CTOCOBHO ii rayry3eBoi MPHHAJIEIKHOCTI, IO CIIPUATHME
MOINYKY NUISXIB YIOCKOHAJCHHS HOPMATHBHOI 0a3u
y HapHUHi AEp>KCIyKO0M Ta MiBUIIEHHIO e()EKTUBHOCTI
JUCIMITIIHAPHOT BiJIIOBITAIBHOCTI JIEPKCITYKOOBITIB.

AmHaui3 ocTaHHIX JocaiTKeHb i mydJaikamii. [Ipo-
OneMu TUCHUIUTIHAPHOI BiAMOBIAIIBHOCTI AEPKABHUX
ciryx0oB1iB gocimkysanu O. A. Adpamosa, M. I'. Anek-
canzapos, A. B. Auapyuiko, O. T. Bapa6aur, M. I1. Bapy,
. M. baxpax, 1O. I1. butsk, H. M. Banasipuyk, B. C. Be-
HemikroB, [. C. [onuaposa, B. B. €promenko, M. 1. In-

muH, B. M. Manoxin, B. 1. Hikitincekwuii, H. M. Heymu-
Baituenko, O. [1. Hoznpavos, b. M. Oscsinko, O. C. [Tam-
koB, O. B. Ilerpumunu, O. 1. IIponeBchkui,
C. M. Ilpununko, I. C. Camomenko, B. M. CmupHOB,
JI. O. Cuposarceka, FO. M. Crapunos, JI. C. Tanb,
O. M. Spomenko Ta in. OqHAK, HE3BAKAIOUN HA 3HATHI
HAayKOBi PO3pOOKH 3 yKa3aHOi MPOOIeMH, JOCTiIKEeHHS
rajy3eBoi HaJCKHOCTI TUCIUTUTIHAPHOT BiAOBIalb-
HOCTI JIep)KaBHUX CITy>KOOBIIIB IOTPEOY€E MOMATBITUX
HAyKOBHX TOIIYKiB.

Mera cratTi nossirae y Tomy, o0 Ha ImijicTaBi aHa-
73y YMHHOTO 3aKOHONABCTBA YKpPaiHU, TEOPETUIHOTO
OCMHCIIEHHSI HAyKOBUX Mpallb BITYN3HAHUX 1 3apyOixk-
HUX BYCHHUX JIOCITIAUTH IPOOIEMH T'ally3eBOT HAJIC)KHOC-
Ti TUCIUIUTIHAPHOT BiIOBIIAIBHOCTI AEPIKABHUX CITYK-
0oBLIB YKpaiHU Ta 3aMpoOINOHYBaTH BlacHe OayeHHSI
BKa3aHOT MpoOsieMHu.

Buknan ocHoBHOro martepiany. JlucuumiinapHa
BI/ITNOBIJIAIBHICTD JICPIKABHUX CITYKOOBIIIB € JJOCTaTHHO
JIOCJTIJKCHOIO, aJie He3BaKAIo4X Ha 11e, B FOPUIUYHIN
Hay1Ii He iCHy€ €IMHOI [yMKH IIO/I0 TIOHSTTS Ta rajy3e-
BOI IPUHAJIEKHOCTI IUCIUILIIHAPHOT BiAMOBIIaTbHOCT1
JIEPKCITY>KOOBITIB. I3 1IbOTO TUTaHHS BHCIOBIIOKOTHCS
PIi3HI TOYKH 30Dy, SKI MOXKHA 00’ €HATH Y 2 TIIXOIH:
1) nucuMIuTiHapHa BiAMOBIIANBbHICT PETYIIIOETHCS HOP-
MaMH TPyHZOBOTO IpaBa, i TOMy BiTHOCHHH, 1[0 BHHUKA-
OTh Y IIbOMY BUMAAKY, € TpynoBumu (M. I. Inmun,
H. M. Banusapuyk Ta iH.); 2) QUCUMIITIHApHA BiAIOBI-
JAJTBHICTH JEPKABHOTO CITY)KOOBIIS — 1€ IHCTHTYT aIMi-
HicTpaTuBHOTO Tipasa (B. M. ManoxiH, JI. M. KopayTta
Ta iH.). BBaxkaemo, 110 «IIepeTsAryBaHHs» aIMiHICTpaTH-
BiCTaMM AUCIMILTIHAPHOI BiATIOBIJAIBHOCTI ICPIKCITY K-
OOBIIIB MMOB’sI3aHE 13 BUOKPEMJICHHSM MEBHUX BHUJIIB
JIUCITUTUTIHAPHOT BIIMOBIIATLHOCTI — 3aralibHOI Ta CIie-
mianpHOI. Ha 1iif mijcTaBi mpecTaBHUKN HAyKH aJIMiHi-
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MPOBJIEMM PEAJI3ZALIL ITIPAB Y COEPI ITPAI[I TA COIIAJIBHOTO 3ABE3ITEYEHHS

CTPaTUBHOTO IpaBa MEePeKOHaHi, 10 3arajbHa JIUCIHU-
IUTIHApHA BiAMOBIJAIBHICTB — L€ TPYOBE IPaBo, a CIe-
IiaJibHa — aJIMiHICTpaTUBHE MPaBo. Tak, CTBEPIKYEThCH,
10 JTUCIHITTIHAPHA BIAMOBITAIBHICTh Y MEKaX TPYIO-
BOTO Ta aJMIHICTPaTUBHOIO MpaBa Mae cepilo3Hi Bif-
MIHHOCTI, HasiBHICTh SIKUX Ja€ MiJCTaBy JJIsi qU(epeH-
Iiarii TUCIUILTIHAPHOT BIIMOBITALHOCTI 3 Cy0’ €KTHUM
CKJIQJIOM T4 BHOKPEMJICHHS JIBOX OKPEMHUX BHUJIIB JTHC-
LUIUTIHAPHOT BIAMOBIAATBHOCTI — 3araibHO1 (TPYI0BO1)
Ta crierianbHoi (anminicTparuBHoi) [1, ¢. 92]. JI. C. €p-
MOJICHKO-KHsI3€Ba TaKOXK MEPEKOHYE, 1110 TUCIUILITIHAP-
HY BIJINOBIJIANTbHICTh MOYKHA MOIJIUTH HA OKPEMi BHTH —
TPYIIOBY JTUCIHITIIHAPHY BiJIOBIJAIBHICTD Ta CIIYK00-
BY NHUCIMIUIIHAPHY BIJAMOBIJalbHICTh, OCKIJIbKH
JUCIMITTIHAPHA BiNOBIIANBHICTh MOB’s3aHa Oe3moce-
PEIHBO 3 MOPYIICHHSIM a00 TPyA0BOi, a00 ciryk00BO1
nucuurutiam [2, ¢. 51].

s moBeieHHs TaKoTo MiJIXOAY BUCHi-aIMiHICTpa-
THBICTH HAMAararThCsl BAOKPEMHUTH OCOOJIMBOCTI JIHC-
LUUIUTIHAPHOT BIATIOBIIaILHOCTI JIEPIKCITYKOOBIIIB Ta HA
iX OCHOBI IOBECTH, IO BOHA € IHCTUTYTOM aaMiHiCTpa-
tuBHOTO TipaBa. Tak, C. B. Kisanos, JI. P. bina-TiyHoBa
ta JI. M. KopHyTa 10 0COOIMBOCTEH NUCIUILTIHAPHOT
BIJIMOBITAJILHOCTI IEPIKABHOTO CITYKOOBIIS, 5IKi, Ha IIepe-
KOHaHHS (axiBIliB, BIAPI3HAIOTH 11 BiJ MTUCIHUITIIHAPHOT
BiJMOBIJAJIBHOCTI Y TPYAOBOMY MpaBi, BIIHOCATh:
1) cy0’€eKT BiIMOBITAIBHOCTI — IEpsKaBHUI CITy>KOOBEIIb;
2) mKeperia MpaBoBOTO PEryIIIOBaHHS — aJIMIHICTPATHB-
HO-TIPaBOBI akTH; 3) (haKTUYHI MiJACTaBH BiIMOBI1ajb-
HOCTI; 4) BUJM TUCHMILTIHAPHUX CTATHEHD; 5) MOPSI0K
HaKJIaJICHHS CTSATHEHbB; 6) 0co0IMBa cepa 3acTOCyBaH-
HS JUCIUIUTIHAPHOT BiMOBIIAJIBHOCTI — JIep)KaBHE
ynpasiiHas [3, ¢. 98].

0. /1. HoBak y cBoeMy MOHOTpadigHOMY JTOCITiJIKEH-
HI BUOKpEMMJIa 0COOJIMBI 03HAKU JMCIUILUTIHAPHOT Bifl-
MOBIJJAIBHOCTI JICPKABHUX CITy>KOOBIIB, SIKi, HA TYMKY
MIPABO3HABIIS, 1 € MATPYHTSIM JIJIsl TBEPDKEHHS TIPO TE,
10 TUCHIUIUTIHAPHA BiIOBITABHICTD IEPKCIYKOOBIIIB
perIaMeHTy€eThCsl HOPMAMHU aIMiHICTPAaTHBHOTO MpaBa:
1) chepa nii qECHUTUTIHAPHOT BIAOBITAIBHOCTI — JAep-
JKaBHO-CJTY>KOOBI BIJIHOCHHH; 2) caMOCTIiHA TiicTaBa —
(akT BYMHEHHS AUCUUILTIHAPHOTO MPOCTYTKY; 3) 0C00-
TUBHN Cy0’€KT — JIepXkKaBHI CIIyk)O00BIIi; 4) ciry)x0oBa
MJIENTICTh; 5) HAKJIaIeHHs Ha BUHHOTO JIEPKCITYKOOB-
15 AMCUMILTIHAPHOTO CTATHEHHS; 6) HAsIBHICTb 3arajibHO-
TO TIOPSIIKY TPUTSTHEHHSI 10 TUCIUILTIHAPHOT BiIMOBI-
JATBHOCTI; 7) myOJiuHa IPUPOAA TUCIMITIIHAPHOT BiJI-
MOB1IaJIbHOCTI JIepKaBHUX CIykO0BIIiB; §) crenudika
cy>)k00BUX BIIHOCHH, IO X BUKOHYIOTH JICPIKaBHI
ciyxooBIi [4, ¢. 25-30]. Ha Hamie nepekoHaHHs, TesAKi
3 BKa3aHUX 03HAK XapaKTePHU3YIOTh OCOOIMBOCTI crneyi-
anbHOT TACTUTUTIHAPHOT BiNOBIIATBHOCTI (TIPUMIpOM,
crercy0’ eKkT, MepelliK JUCIUILTIHAPHUX MPOCTYIIKIB,

PO3IIUPEHHUIA TePETIK AUCIUILTIHAPHUX CTATHEHB, 0C00-
JIMBA MPOIIEAypa MPUTSITHEHHS 10 IUCIUILTIHAPHOT BiJl-
MOBiAATIBHOCTI), TOAI SIK 1HII — B3araii He MOXYTb OyTH
cneyugiunuMy O3HAKAMH TUCIATUTIHAPHOT BiIOBIIAITh-
HOCTI JIep)KaBHUX CIyKOOBIIIB, a OT)KE, Ha MiJCTaBi
HABEJICHUX O3HAK HE MOXHa CTBEPKYBaTH, L0 JHC-
[UIUTIHAPHA BIAMOBIIAIBHICTD JCPKaBHUX CITYKOOBIIIB
PETYIIOETHCS. HOPMAMH aIMIHICTPAaTHBHOTO TIpaBa, 00
BIJTHOCHHH I[O/I0 IPUTSATHEHHS ACP>KaBHUX CITy>KOOBIIIB
JIO TUCIIATUTIHAPHOT BIIMOBIAIEHOCTI BXOIATH JI0 TIPEI-
MeTa TPYIOBOro Tpasa. /s miATBEpIKEHHS HAIIOTO
CYIDKCHHS 1 CIIPOCTYBAHHS T€3H MPO Te, IO JUCIIHILTI-
HapHa BIJIOB1IaIBHICTH JISPIKCITYKOOBIIIB PETYITHOETHCS
HOpPMaMH aIMiHiICTPATHBHOTO IIpaBa, IPOBEICMO aHAII3
3a3HAYCHUX O3HAK.

Tak, Ha [yMKy aJIMiHICTPaTHBICTIB, OJIHI€IO 3 O3HAK,
sika BiIpI3HsIE€ NUCHIHUILIIHAPHY BiAMOBIIANIBHICTD JAep-
JKaBHUX CITY»KOOBIIIB BiJI iHIIMX BUAIB BiJIIIOBiIaIbHOC-
Ti Ta BKa3ye Ha il IPUHAICKHICTD 70 aIMiHICTPaTHBHO-
ro mpaBa, € ocobnuBa chepa Iii — Aep:KaBHO-CITYKO0BI
BigHOCHHH, TOOTO BiTHOCHMHM IIOAO0 3a0€3IE€UEHHS BU-
KOHAHHS TIOBHOB&KEHB JCPKABHUX OPTaHiB, a TAaKOX
BiZTHOCHHH, III0 XapaKTePU3YIOTHCS OCOOIMBUMH ITyOITid-
HUMM IpaBaMu Ta 00OB’A3KaMH, SIKUMHU HaJIeHI Jep-
JKaBHI ciry)k00BIi. He MoxkeMo miATpuUMaT BKazaHy
JIyMKY, OCKIJIBKH CYCIIIbHI BITHOCHHH IIOJI0 3aCTOCY-
BaHHS MPALli IEP>KaBHOTO CITY*KOOBIS MICTATh yCi O3Ha-
KM TpyIOBUX. JIepkaBHOMY CITy>KOOBIIEBI ITPOTHUCTOITH
IepkaBa B 0c0o0i poboTomaBIisl. YNHOBHUK BHKOHYE
TPYIOBY (PYHKIII0 OCOOUCTO ¥ MOBUHEH IiAKOPSITUCS
CITY>KOOBIH TUCIHTLITIHI, CIICIIaTbHAM TIPaBHJIaM, yCTaHOB-
JICHUM SIK Ha JIOKAJILHOMY PiBHI, TaK 1 Ha PiBHI JepKaBH.
Ilepeniueni BigMiTHI pucn, Ha nepekoHanHs A. M. Crto-
caps, CBiI4aTh Mpo Te, IO BiIHOCHHH, SKi BUHUKAIOTh
y 3B’5I3Ky 3 TIPALICIO ICP>KABHOTO CITYKOOBIIS, HE BXOISATD
JI0 TIpeJIMETa aJMIHICTPaTUBHOTO TpaBa Ykpainu. [Tpun-
LATIOBO BAXJINBHUM € TtonokeHHs cT. 3 K3nll Ykpainu,
sIKa 3aKpimnmia, o 3aKOHOJABCTBO MPO MPAI0 periia-
MEHTY€ TPYJOBI BiIHOCUHU MPAI[iBHUKIB yCiX MiANpHU-
€MCTB, YCTAHOB Ta OpraHi3allii He3aJeXHO Bia Gopm
BJIACHOCTI, BUJIy JISUTBHOCTI i Tally3eBOi HAJIEKHOCTI,
a TaKoX 0ci0, AKi MPaloTh 32 TPYAOBUM JJOTOBOPOM
3 (hi3UIHOI0 0CO0010. I3 IIbOTO BUTIITUBAE, IO OY/Ib-SIKH
TPOMAJITHIH, MAOUYH CTATYC MparliBHUKa (0€3B1THOCHO,
POOITHHK BiH 4H CIIy>X00BeLb), MiANagae i 0 HOPM
TPYIOBOTO 3aKOHOJaBCTBa [5, ¢. 78, 79]. JI. O. YikanoBa
TaKOX CIIPaBEUTHBO CTBEPIKYE, IO BIAHOCHHH, SIKi
BUHUKAIOTH ITi]] Yac peasizalii mpaB Ta 000B’A3KiB Aep-
JKABHOTO CIYKOOBISI y KOHKPETHOMY JI€pXKOpTaHi,
€ CITy>k00BO-TpyaoBUMH. TOOTO 11i BITHOCHHH 32 CBOEIO
MIPUPOJIOIO € TPYAOBUMH 1 IIOBHHHI PETYTIOBATHCS HOP-
MaMH TPYZAOBOTO TpaBa 3 0COOJUBOCTSMH, BCTAHOBJIC-
HUMH 3aKOHOIaBCTBOM TIPO JIEpKaBHY CIIyx0y [6, c. 10].
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VY4eHi-aJIMiHICTPaTUBICTH CTBEPUKYIOTh, IO TPH-
HaJIEKHICTh AUCIUILTIHAPHOI BIJMOBITAILHOCTI 10 a-
MiHICTPAaTHBHOTO IpaBa BH3HAYA€E, 3-TIOMiX IHIIOTO,
0COOHMBHUI Cy0’ €KT BIITOBIIAEHOCTI — JISPKaBHI CITyK-
6osui. Tak, O. /1. HoBak ykasye, 1110 roJI0BHa BiIMIHHICTb
MUK AepKaBHUMH CITy>KOOBISIMH 1 IPAI[iBHUKAMHE B TOMY,
10 Ha BIMIHY BiJT 0Ci0, K1 1epeOyBalOTh Y 36UUALHUX
TPYAOBHUX BIJHOCHHAX, JAeP)KaBHI CIYKOOBII MalOTh
crieliayibHUi npaBoBuid craryc [4, ¢. 27]. He moxemo
TIOTOUTHUCH 13 BKa3aHUM, MTO-TIEpIIIe, TOMY III0 He3pOo3y-
M1JI0, L0 TaKe «3BUYANHI» TPYHOBI BiIHOCHUHH, HEBXKE
Jiep>KaBHi CITy’K00BIIi TepeOyBalOTh Y «HE3BUYANHUX»?
[To-npyre, Tpy/nOBi BITHOCHHU — I opMa JFOACHKOT
JisTbHOCTI. JIepikaBHi CITy>KOOBII, SIK 1 1HIII MTpaI[iBHU-
KH, 3aCTOCOBYIOTh CBOIO 37aTHICTh 0 mpaii. [Ipu 3a-
CTOCYBaHHI MpalIli JJis 1HIIOro cy0’eKTa BUHUKAIOThH
TPYIOBI BiIHOCHHH, SIKI BHUKAIOTh 1 B IEPYKABHUX CITYK-
OOBIIiB, IPOTE 3 ypaxyBaHHIM CIeIU}iku iX podoTu Ta
MOBHOBAXCHb, SKUMHU BOHH KOPUCTYIOTHCS, Ta
000B’5I3KiB, 1110 MOKJIAJIAI0THCS HA HUX, HAcaMIepes,
CTOCOBHO CITY’)KOOBUX (DYHKIIiH Iep:KaBHUX CITYKOOBIIIB
Ta ix BignoBimanpHOCTI [7, ¢. 98].

BianosigHo 1o ct. 9 3akony Ykpainu «IIpo gepxas-
Hy ciyx0y» Bix 10.12.2015 p. Ne889-VIII (mani — 3axom)
(Habupae ynnHoCTi 3 01.05.2016 p.) [8] nepxaBHwMiA
CITy>KOOBELb ITiJT 9aC BUKOHAHHS II0CAT0BUX 000B’SI3KiB
Jli€ y MeKaX TOBHOBaYKCHb, BU3HAYEHUX 3aKOHOM, 1 MiJI-
MOPSJIKOBYETHCSI CBOEMY 0€3M0CEPEIHROMY KEPIBHUKY
a00 0co0i, sKa BUKOHYE Horo 000B’s13ku. Jucuuriinap-
Hi CTSATHEHHS HaKJIaJalThcs (3aCTOCOBYIOTHCH)
cy0’€KTOM MPU3HAYCHHSI, TOOTO JEPKABHUM OPTaHOM
a00 10caIoBoI0 0CO00I0, IKUM BIITOBIIHO JI0 3aKOHO-
JIABCTBA HA/IaHO OBHOBAKCHHSI BiJl IMEHI JiepKaBH IIPHU-
3HAYaTH Ha BIJMOBIAHY MOCaIy JCPKaBHOI CIyXOH
B JICp’KaBHOMY OpraHi Ta 3BUIBHITH 3 TaKOi MOCAIH
(ct. 68 Ta ct. 2 3akony). HasBHICTh ciy)00BOi mmijiie-
TJIOCTI BiJIPI3HSE IUCIUIUTIHAPHY BiAMOBINAIBHICTD
JIEPIKCITY>KOOBITIB Bijl BIJTOBIATBHOCTI KPUMIHATBHOT
Y1 aMiHICTPATUBHOI, IPOTE 30BCIM HE CBIAYUTH PO TE,
10 TUCIUTUTIHAPHA BiIIOBIAILHICTD IEPKCITYKOOBIIIB
€ THCTUTYTOM aIMiHiCTpaTuBHOTO 1pasa. HaBmakwu, nep-
’KaBa HaJa€ MOKIMBICTE 0C00aM, IKi OYOIIOIOTEH BiAIIO-
BIJTHHH JIep>KOpPTaH, CAMOCTIHHO OXOPOHSTH BHYTPIIITHIH
CIyO0BHH TOPSAIOK 3a JTOTIOMOTOK) THUX 3aXO[iB, SKi
BXOJIAITH J10 1X (pyHKIIIH, HE BIAIOUUCH JI0 CYAOBOTO Tepe-
CJTiTyBaHHSI.

Kpim mporo, C. B. Kisanos, JI. P. bina-Tiynosa Ta
JI. M. KopHyTa cTBepIKYIOTh, IO MPHU periiaMmeHTaii
JIep>)KaBHO-CITY)KOOBHX BITHOCHUH 3aCTOCOBYETHCS BH-
KIIFOYHO METOJl HOPMAaTHBHOTO PETYIIOBaHHS, TOOTO
3aCTOCYBaHHS 3aKOHIB 1 MiJI3aKOHHUX aKTiB. MeTon j10-
TOBIPHOTO PETYIIOBAHHS, KU € OCHOBHHUM Yy TPYIOBOMY
IpaBi, MO0 JepP>KaBHO-CITYKOOBUX BITHOCHH 3aCTOCO-

BYBAaTHCS HE MOXKE, OCKUIBKH Il BIIHOCHHN BUHUKAIOTh
MpH peatizanii myOoIigyHoro, a He MPUBATHOTO 1HTEPECY,
TOOTO NUCUMIUTIHAPHA BiMOBINAIBHICTh JEPKaBHUX
CITy’k00BIIIB Mae myOmiuny nipupony [3, ¢. 63]. lns Bu-
3HAYCHHS XapakTepy TPYIOBOTO MpaBa — HAIEIKHICTH
HOro 710 MPUBATHOTO M My OJIIYHOTO MPpaBa BUPILIAIbHE
3HAYCHHS Ma€ 3aBIaHHs, SIKE CTAaBUTHCSA B CyYaCHUX
YMOBAX Iepe]I €0 rary33io npaBa. OCHOBHE 3aBIaHHsI
TpyznoBoro mnpasa, Ha 1ymky O. 1. [Ipouescbkoro, mno-
JATa€ y CTBOPEHHI HEOOX1THMX MPABOBUX YMOB JUIS
JIOCSTHEHHS ONITUMAJIBHOTO TOTO/KEHHS IHTePeciB CTO-
piH TPYAOBUX BiHOCHH, IHTEPECIB AEPKaBHU, a TAKOX
IIPaBOBE PETYIIOBAHHS TPYIOBHX Ta ITOB’SI3aHIX 3 HUMH
BigHOCHH. ToMy HOPMH TPYHAOBOTO IIpaBa BiqOOPaxaroTh
K IPUBATHI, TaK i MyOnivHi iHTEpecH. Y Cy4acHUX yMO-
BaX PO3BUTKY CYCIUILCTBA 00’ EKTUBHO JIOCSTTH «CTEPH-
Jizanii» oxHiel rajgysi mpaBa Bia Apyroi i BBaXxaru il
BUKJTFOYHO MIPUBATHOIO MPAKTUYHO HEMOXKIINBO. Binne-
CCHHS TPYAOBOTO TpaBa 10 MPHUBATHOTO IpaBa € yMOB-
HUM JUTS 3pYYHOCTI CIIPHAHSITTS 0COOIMBOCTEH TPYIO-
BUX NPABOBIAHOCHH 1 BpaxyBaHHs MOTped monunu [9,
c. 152, 153].

[Moromxyrounck i3 BKa3aHUM, TOAaMO, IO Ha ChO-
TOJHI NOIMUOTIOETHCS 30IMKECHHS, TIPOHUKHEHHS MPU-
BaTHOTO Y IMyOIivHy cepy CyCcrijbHUX BiTHOCHH, a ITy0-
JIYHOTO — B IPUBATHY, IHITUMH CJIOBAMH, KOHBEPT CHITisI
IpUBaTHOro 1 mybniuHoro mpasa [nuB.: 10]. Y mponeci
KOHBEPIreHIIii IpuBaTHE 1 myOiIiyHe MpaBo HE PO3UUHSI-
IOThCS OJIMH B OAHOMY, HE YTBOPIOIOTH HOBOTO IIPaBO-
BOro )eHOMEHY, a 30epiraloTb CBOIO IOPUIUYHY CYT-
HICTB, Tay3eBi crenudiuai 0COOIUBOCTI 1 CUCTEMHI
O3HAaKH, SIKi 3HAXOMATH BiNOOPaKEHHS B CTPYKTYPHUX
eJIEMEHTaX BIAMOBIAHUX METOJIB MPABOBOIO PETYIIIO-
BaHHs. Ha Hame nepekoHaHHsl, sIK TPUBATHOIIPABOBHIA,
TaK 1 MyOJIIYHO-TIPABOBUI METOIU PETYTFOBAHHS BHKO-
HYIOTb IBOEJTUHY COIIANTbHY (DYHKIIFO TPYIOBOIO MpaBa,
sIKa TIoJIsirae y 3a0e3MeYeHHI piBHOBATH 1HTEPECIB, 1110
BiJI0OpakaroTh BUMOTH OCOOMCTOT cBOOOAM (MPUBATHI
iHTepecH) Ta IHTEepeciB, M0 Bi0OpaxaroTh 3aranbHe
Omnaro (myOmiuHuU iHTEpEC).

BBakaemo, 1110 FOpUIMYHA BiIMOBIIATBHICTS € Iy0-
JIYHOIO y TOMY CEHCI, 110 BOHA MPaBoOBa, TOOTO BU3HA-
YeHa HOPMaMH paBa, BCTAHOBJIICHMMH Y1 CAaHKIIIOHOBA-
HIMH JIePKaBOI0, aJie He MOYKHA BIIKAIATH TOTO, IO Ti
NpUTAMaHHI i IPUBATHONIPABOBI 03HaKH. ToMy st AuC-
IUILTIHAPHOT BiJIIOB1IaIBHOCTI JIEPKABHUX CITYKOOBIIIB
XapaKTePHUM € TIO€JHAHHS K ITyOJIiTHO-TIPAaBOBOTO, TaK
i IPUBATHOIIPABOBOTO. Tak, MPUBATHOIPABOBI Hayaa
JUCITUTITIHAPHOT BIMTOBINATbHOCTI JIEPKCITYKOOBITIB
3HAWITN CBOE BiIOOPaKCHHS Y MOJIOKCHHSAX 3aKOHY,
BIJIMIOBITHO JI0 SIKUX JUCHHUILTIHAPHE CTSATHEHHS 3aCTO-
COBY€ThCS Cy0’ €KTOM MpU3HaYeHHs. He3Bakarouu Ha Te,
110 3aKOHOM TiepeioadeHo yTBopeHHs KabineTom MiHi-
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ctpiB Ykpainu Kowmicii 3 mUTaHb BUIIIOTO KOPITYCY JAep-
»KaBHOI ciry»x0u (naini — Kowmicis), sika Oyze 3aiiicHIoBaTH
JUCIMITTIHAPHI TPOBAHKEHHS 1010 JICPKABHUX CITYXK-
OOBIIIB, K1 3aiMArOTh MTOCAIH JICPKABHOT CITy»KOHU KaTe-
ropii «A», Ta BHOCUTH Cy0’ €KTy NPU3HAYEHHS MPOIIO-
3MIii 32 HACIIKAMU JUCIUILIIHAPHOTO MPOBA/KEHHS,
BCE XK PO3CY0 KePIBHUKA OePIACCIYHCOO8YsL € GUPTULATb-
HUM, OCKUTbKH Tiporo3uilii Komicii uu mojanHs Juciu-
IUTIHAPHOT KOMICiT y ACp/KaBHOMY OpTaHi MalOTh PEKO-
MEH/IAllIHHUI XapakTep I KePIBHHUKA, IM03asSK MPOTS-
rom 10 xaneHaapHHUX AHIB KEPIBHUK 3000B’s13aHU a00
NpUIHATH pillleHHS Ha miacTasi nponosurii Komicii un
MOJIaHHsI JUCIUATUTIHAPHOT KoMicii, a0 HaJlaTH BMOTH-
BOBaHy BI1JIMOBY IIPOTSTOM LIOTO CTPOKY. KpiM 1poro,
JUCHUTUTIHAPHY KOMICIFO OO JIEPKABHUX CITYKOOBIIiB,
SIK1 3aMAIOTh ITOCAJU JAePKaBHOT CITyKOHU Kareropiit «b
1 «B», ymeoproe kepisnux nepxaBHOI CIIy>KOU y KOXKHO-
My Jiep>kaBHOMY oprai. Po3cy/1 kepiBHUKA BUSBISETHCS
TaKOX y TOMY, IO TIPaBO Ha JOCTPOKOBE 3HATTS JIHUC-
[UILTIHAPHOTO CTSATHEHHS HAJICKUTH Cy0’€KTY MpH3HA-
YEHHs, 110 HOro 3acTocyBaB. TakuM UMHOM, HE MOXHA
MOTOJIUTHUCH 13 TBEPKEHHSIM aJIMIHICTPATHBICTIB, IO
JIUCIMILTIHAPHA BiIIOBITAJIbHICTH JAEPYKABHUX CITY>KOOB-
IiB Ma€ MMyOJIiYHy PUPOY, OCKIIBKH IPUBATHOIIPABOBI
HavaJa i mpuTaMaHHi OiIbllle, HiX YCIM 1HIITAM BUaM
FOPUIMYHOT BiIIOBIAIEHOCTI.

Sk 3a3HaYAI0Th BUCHI-aIMIHICTPATUBICTH, crienudi-
Ka CJIy)KOOBUX BIJIHOCUH JEPIKCIYKOOBIIIB TOJIATAE
y TOMY, IIO IEPIKCIYKOOBENb BCTyMA€E y BIAMOBIIHI
MPABOBITHOCHHM /IS peanizalii He CBOiX BIACHHX,
a ImyOJIYHUX IHTEPECiB, HE CBOIX BIIACHUX TTOBHOBAKEHb,
a JIep’KaBHO-BIIAJIHUX, HE BiJl CBOTO iIMEHI, a BiJl iIMEHi
JepxasH [3, c. 65]. Y npoMy BUIIQAKY CIiJ TOBOPUTH
PO MOETHAHHS THTEPECIB CYCIIILCTBA, JICPIKABH 1 PH-
Baraux oci0. O. L. IIponeBchkuii 3BepTae yBary, mo
y AEMOKpaTH4HIH}, COIliabHil, TPaBOBIiH AeprkaBi, SIKOIO
3a KoHcrutyiero € Ykpaina, HopMaTuBHE 3a0€311eueHHS
1 3aXHCT IHTEPECIB yCHOTO CYCIILCTBA (2 3HAYUTD, H iH-
TEpecH yYaCHHUKIB CyCHUIBHO-TPYIOBUX BiAHOCHH) M-
KpECIIOE YHIBEPCAIBbHICTh 0a30B0Oi MOJIEIi TIPaBOBOTO
peryIoBaHHS CyciIbHUX BimHOCHH. Cdepa mpuBaTHO-
MPaBOBOTO PETYIIOBAHHS COIIaNbHO-TPYIOBUX BITHOCHH
He MOXe OyTH 0OMeXeHa HOPMATHBHUMH €JIeMEHTaMH
0a30BOi MOJEITi MIPABOBOTO PErYTIOBaHHS, K [I€ Mae
MicIle Yy YNHHOMY 3aKOHOJABCTBi [9, c. 141].

CorianpHi 1HTEpecH MPOXOIATh MPOIEC TepeTBO-
PCHHSI Ta CTAIOTh 3aralbHOO000B’ I3KOBUMU CaMe 3aBIISIKH
BOJIi 3aKOHOAABIA. TOMY cuCTeMa Pi3HHUX IHTEPECiB, 110
CKJIaJIal0Th 00’ €EKTHBHY COIIalbHY PEAIbHICTh, OMOCEe-
PEAKOBYETHCS BOJICIO 3akoHOAaBIsA. CyTHICTH IpaBa
MOJISATAE Y PiBHOBA31 ABOX IHTEPECIB: 0COOUCTOI CBOOOIH
Ta 3arajbHOTO OJara, MpoTe OCTaHHIN MOXe JInIIe 00-
MEKYBaTH TIEPILIUIA, ajie He CKaCOBYBaTH, 00 y TaKOMY

BHITJIKy piBHOBara Oyia O nmopymnieHa. TakuM 4HHOM,
yCi HOPMH SIK ITyOJIIYHOTO, TaK 1 IPHBATHOTO IIpaBa CIIpsi-
MOBAaHI Ha 3aXUCT MyONiuHUX iHTepeciB. Pi3HUI Mixk
HUMH TIOJIATAE JIUIIIE B TOMY, IO ITyOIIYHO-TIPaBOBI HOP-
MU 3a0€e3MeuyIoTh 1li IHTepecH 0e3mocepeHbo, a MpH-
BaTHOIIPABOBI — omocepenkoBaHo. Tomy, peanizyrodu
CBOI MOBHOBA)XCHHS, Ha/IaHI JCPKaBOIO, NEPKaBHUN
ciTy’k00BEIlb TaK UM 1HAKINE 3adilae sK MyOaidyHi, TaK
1 mpHUBaTHI iHTEpECH.

Ha nymky JI. O. YikaHOBOI, 3MiCT MTPAaBOBITHOCHH,
SIK1 BUHUKAIOTh 1)1 Yac 31HCHEHHS IePIKaBHUMH CITY K-
OoBIsIME TPO(eCciitHOT CITy’KO0BOT TiSUTBHOCTI, JO3BOJISIE
OXapaKTepU3yBaTH I1i MPABOBIIHOCHHH K CKJIAJIHI, 10
CKJIQIAIOTHCS 13 PI3HHUX 32 CBOEIO IIPHPOJIOK0, ajIe HEPO3-
PHUBHO TOB’A3aHUX 1 B3a€EMOOOYMOBIICHUX €JIEMCHTIB
(BITHOCWH), 110 MaIOTh SIK MyOJiYHO-TIPABOBHI, TaK
1 mpuBaTHONpaBoOBUil xapakrep. [Ipu 1boMy npuBaTHO-
MIPABOBI BiIHOCMHM BHHMUKAIOTh BCEPEIUHI IMyOIIidHO-
MPABOBUX ITICJISI BCTYITY IEPKCIYKOOBIS Ha CIIYyKOy
y KOHKpPETHHH Jepkoprad. BuokpeMieHHs y ckiani
yONIiYHO-TIPAaBOBUX CIIy>KOOBHX BiJTHOCHUH IPUBATHO-
MPABOBHX EJIEMEHTIB 00YMOBIICHO HE JIUIIE «TPYTOBOIOY
CYTHICTIO IIMX BIJIHOCHH, aje i crernudikor cyd’ ekra
Ha CTOPOHI pOOOTOABIS, 1110 XaPaKTEPU3YEThCS IBOEH-
HUM CTaTyCOM, a TaKOXX BIIMIHHOCTSMH Y ITiJIcCTaBax
BUHHUKHEHHSI ITyOJIIYHO-ITPaBOBHUX Ta IPUBATHOIIPABOBHX
MpaBoOBiAHOCUH. J[BO€MHMIA cTaTyc poOOTOAABI TO-
JISITa€ y TOMY, 1110 HAIM OJJHOYACHO € JIBa Cy0’ €KTH — Jiep-
»aBa K 0e3rocepeHii poOOTOaBeb T MPEACTABHHUK
poOOTOAABIIA — KEPIBHUK ACPKOPrany. Y 3B’ 43Ky 3 IIUM
JIep>KaBHUI CITy>KOOBEIIb OTHOYACHO TIepeOyBae y IpaBo-
BIIHOCHHAX SIK 3 JICPXKABOIO, TaK 1 3 11 MPEeICTaBHUKOM
[6,c. 10, 11; c. 18-20].

BucHoBok. Ha mijicraBi mpoBeieHOr0 TEOPETUIHO-
TO aHATI3y MOYKEMO CTBEPKYBATH, IO BiTHOCHHU IIIO/I0
MPUTATHEHHS ICPIKABHUX CIY>KOOBIIIB 10 TUCIUILTiIHAD-
HOT BiJIMOBIIaJIBHOCTI BXO/SATS JIO TIPEIMETa TPYAOBOTO
npasa. J{ep>kaBHMIT CITy>KOOBEIb BUKOHYE TPYIOBY (PyHK-
1[i}0 0COOUCTO i MOBUHEH MiKOPATHCS CIyKO0BIiit auc-
LUIUTIHI, CTICI[IaIbHAM MPaBUIIaM, yCTAHOBIICHHUM SIK Ha
JIOKaJIbHOMY, TaK 1 Ha JiepkaBHOMY piBHi. [Ipu BuKOpuC-
TaHHI mparli JepKcIyKOOBIIB BUHHUKAIOTh TPYJIOBI BiJl-
HOCHHH, ajie¢ 3 ypaxyBaHHAM cHenu¢iku ix poOoTH,
000B’5I3KiB, IO MOKJIATAIOTECS HA HUX, HaCAMIIePE]I
CTOCOBHO CJTy’00BUX (PyHKIIII AepKaBHUX CITy>KOOBILIIB
Ta X BiIMOBIabHOCTI. Peaizyroun cBoi MOBHOBaKEH-
Hs1, ICP>KaBHUH CITy>KOOBEIh TaK YW 1HAKIIE 3a9iMae K
myOJTiuHi, Tak 1 NpUBATHI iHTepecu. MOXKIUBICTh MpU-
TSATHEHHS JIEPKCITY>KOOBIIS 10 JUCIUIUTIHAPHOT BiATIO-
BiJATBHOCTI CBITYUTH IIPO TE, IO IeprKaBa HAala€ IPAaBO
ocobawm, sIKi O4OJIIOIOTh BiJIOBIAHUIL AEPKOPraH, caMo-
CTIHO OXOPOHSTH BHYTPIIIHIN CITy»KOOBHI MOPSIIOK 32
JIOTIOMOTOFO THX 33aXO0J1iB, SIK1 BXOJISTH JIO iX (DYHKIIIH, HE
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B/IAIOYMCH JI0 CYIOBOTO TIepecyiTyBaHHs. ToMy TUCIIHU-
IJIiHApHA BiJAMOBINAJBHICTh JEPKCIYKOOBLIB Mae
SICKPaBO BUPAXKCHI MPUBATHOIPABOBI Hauana, SKi BUSIB-
JISTFOTBCS Y BUPIMIAIBHIN POITi po3cydy cy0’ €KTa pu3Ha-
YCHHS Y TUTAHHAX MPUTATHEHHS 0 JUCHUIUTIHAPHOT
BiINOBiIATBHOCTI. OTKe, )KOTHUX CIIEU(IIHNX O3HAK,
SIKI BKa3yBaJid O Ha TPHUHAIICKHICTh JUCIHUILTIHAPHOT

BIJIMTOB1IAJIBHOCTI JIEPIKCITYKOOBIIIB JI0 aJIMiHICTPATHB-
HOTO TIpaBa, HeMae 1 OyTH He MOXKE, OCKIIIBKH HOPMH, TI10
periaMeHTyI0Th AUCUHUIUTIHAPHY BiANOBIAaIbHICTH
JICPKCITY>KOOBIIIB, 32 CBOEIO IIPUPOJIOIO € TPYJIOBUMH, Ta
BITHOCHHAM, 1[0 BUHUKAIOThH il 4ac MPUTSITHEHHS 10
[[LOTO BH/Ty FOPUMYHOI BiAMOBIAABHOCTI, TPUTAMaHHI
BCi O3HAKH TPYIOBHX.
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E. E. JIVHEHKO

KaHIUJAT IOPUINYSCKUX HAYK, ACCUCTEHT Kadeaphl TPYIOBOTO IIpaBa
HanmonansHOTO 10pUIMUYECKOr0 YHUBEpcUTeTa uMeHu SApociasa Mynporo

OTPACJIEBASA ITIPUHAIJIEXKHOCTH JJUCIHTATIJIMHAPHOM OTBETCTBEHHOCTH
I'OCYJAPCTBEHHBIX CJIY/KAIINUX YKPAUHBI

Cratbs MOCBsALICHA aHAJIU3Y OTpaCJ’IeBOﬁ MPUHAIICIKHOCTH ,HHCHPIHHHH&pHOfI OTBCTCTBECHHOCTHU IOCYyJapCTBEHHbIX
ClIyKalnx praI/IHI)I. YCcTaHOBIEHO Kak JUCHUIUTMHAapHAass OTBETCTBEHHOCTh I'OCYAapPCTBCHHBIX CITy KalllUX pacCcMarpu-
BacTCA B CUCTEME TPYAOBOIO U B CUCTEME aIMUHUCTPATHUBHOIO ITPABOBOT'O PETYINPOBAHUA.

KamueBble cioBa: TPYAOBBLIC ITPABOOTHOLICHUA, CJ'Iy)KC6HLI€ O6ﬂ38.HHOCTI/I, HCHUCIIOJIHCHHUEC WJIM HCHAJICKAIIICC
HCIIOJIHCHUC CJ'[y)Ke6HBIX OGﬂSaHHOCTeﬁ, AUCHUIUIMHApHAad OTBETCTBECHHOCTD, I‘OC}’,HapCTBeHHLIﬁ cnyxcanmﬁ.

0. Ye. LUTSENKO

Candidate of Legal Science, Assistant of Labor Law Department
of the Yaroslav Mudryi National Law University

BRANCH DISCIPLINARY RESPONSIBILITY
OF CIVIL SERVANTS OF UKRAINE

Problem statement. Disciplinary liability as one of kinds of responsibility to which employees can be involved,
should be an effective means of maintaining appropriate levels of discipline. However, the inconsistency of legal regulation
in the sphere of civil service, lack of interest of heads of government agencies to identify cases of misconduct and bring
those responsible to justice have resulted in the ineffectiveness of the disciplinary responsibility of civil servants. All this
causes the necessity of the theoretical analysis of the essence of disciplinary responsibility of civil servants and study
relative to its industry sector that will contribute to finding ways of improving the regulatory framework in the field of
civil service and improving the effectiveness of disciplinary liability of civil servants.

Recent research and publications analysis. Issues of disciplinary liability of civil servants were investigated by
A. A. Abramov, M. G. Alexandrov, A. V. Andrushko, O. T. Barabash, D. M. Bakhrakh, Y. P. Bytyak, N. M. Vapnerchuk,
V. S. Venediktov, G. S. Goncharova, V. V. Eremenko, N. M. Neumyvachenko, P. A. Nozdrachev, A. S. Pashkov, A. V. Panov,
A. 1. Procevskiy, S. M. Prilipko, I. S. Samoshchenko, V. M. Smirnov, Y. M. Starilov, L. S. Tal, O. M. Yaroshenko and
others. However, despite considerable research and development of this problem, research industry sector disciplinary
responsibility of civil servants requires further research.

Target of research. The purpose of the article is that based on the analysis of current legislation of Ukraine, theoretical
understanding of the scientific works of domestic and foreign scholars to explore issues of sectoral affiliation of the
disciplinary liability of civil servants of Ukraine and to offer their own vision of this problem.

Paper main body. Disciplinary liability of civil servants is sufficiently explored, but despite this, in legal science
there is no consensus about the concept and branch of the disciplinary responsibility of civil servants. On this question
there are different points of view, which can be grouped into 2 approaches: (1) disciplinary liability is regulated by
the norms of labor law, and so the relations which arise in this case are labour (M. L. Inshin, N. M. Vapnerchuk,
etc.); (2) the disciplinary liability of a civil servant is an Institute of administrative law (V. M. Manokin,
L. M. Kornuta, etc.).

Conclusions of the research. Relationships are about bringing civil servants to disciplinary liability covered by
labour law. Public servant performs their duties personally and subject to service discipline, the special rules established
both at the level of local and state. If the employment of civil servants arise the employment relationship, but taking into
account specificity of their work, duties assigned to them, first of all, concerning the official functions of public officials
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and their liability. When exercising their powers, the public servant will affect both public and private interests. The
possibility of bringing civil servant to disciplinary responsibility suggests that the state grants the right to persons who
are heads of the relevant state body to protect their own internal procedure on those measures that are included in their
functions, without resorting to judicial proceedings. Therefore, disciplinary liability of civil servants has marked the
beginning of private law which appear in the critical role of discretion the subject of the destination in attracting to
a disciplinary responsibility. Therefore, no specific signs that would indicate the belonging of the disciplinary responsibility
of civil servants to administrative law, should not and can not be, because the rules governing the disciplinary liability of
civil servants by their nature are of labor, and relations arising in the attraction to this type of legal responsibility, bears
all the signs of labor.

Key words: labour relations, official duties, non-performance or improper performance of official duties, disciplinary
liability, civil servant.
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