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KaHIUJAT IOPUINIHUX HAyK, TOLEHT Kadeapu
oprasizariii CyIoBHX Ta IIPaBOOXOPOHHUX OPTaHiB
HanioHaapHOTO IOPUIAMYHOTO YHIBEPCUTETY
imeHi Slpocnasa Mynporo

POJIb AJIBOKATA Y PEAJIIBAIII ®YHKIII MEJIIAIIT
Y KPUMIHAJIBHOMY CYIOYHUHCTBI

CraTTs MpHUCBSIYCHA JOCTIIKEHHIO 0COOIMBOCTEH ydacTi aJiBOKaTa y MpoOIeaypi IMOCEPETHNIITBA K MeaiaTopa.
BcraHoBIeHO Ta TIpOaHATiI30BaHO O3HAKH, 32 SKUMH MOXIIMBO BH3HAYUTH CHeNH(DiKy AiSUTBHOCTI aBOKaTa-MeniaTopa.
BusiBneHo mepeBaru i HeOTIKH Y HaJJaHHI MEIIaTHBHOI TOTTOMOTH a/IBOKaTOM-MEIiaTOPOM.
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IMocTanoBka npod;aemu. BripoBaykeHHs Ta pO3BU-
TOK IHCTUTYTY BiTHOBHOTO TIPABOCY//IS € OJHUM 13 Hali-
BXIIMBINIUX IIIAXIB peOpMyBaHHS KPUMiIHAIBHOI
toctulii Ykpainu. CyyacHi IOpUIUYHI JOCTIIKEHHS BCe
YacTilIe KOHCTAaTYIOTh (DaKT KPU3H KPHUMIHATIBHOI perpe-
cii SIK METOly KPUMIHAJILHO-TIPABOBOTO PETYITFOBAHHS.
HagiTe HalicyBopilli MOKapaHHsS HE 3YNMUHAIOTH PiCT
37I0YMHHOCTI. Yepes 11e B ChOTOHIIIHIX yMOBaxX pearti-
3aIis IPHUHIIMITY HEBIJIBOPOTHOCTI IMOKapaHHs 3a3Ha€e
monudikarii [1, ¢. 102]. EpexTuBHICTh Ta Ai€BICTH Bij-
HOBHHMX MiAXO/IIB MiATBEP/PKEHA OUTBII HI’K TPUALSATH-
JITHBOIO CBITOBOKO MPAKTHKOK. BaXkJiMBa poib BiTHOB-
Horo npaBocyns BuzHani OOH, Panoro €sponu, €Bpo-
neiicbkuM CorozoM. [IpakTndHO B yCiX €BpOnmeHchKuX
KpaiHax, a Takox CHIA, Kanani, ABcTpanii npu 3/iii-
CHEHH1 KpUMIHAJIIBHOTO CYI0YMHCTBA MependayeHo 3a-
CTOCYBAHHsI BITHOBHOTO ITiIX0y. BinHOBHE mpaBocynas
MOJKE CTaTH TUM KOMIIPOMICOM y 3MarajibHiid CUCTEeMi
CYIOUYMHCTBA YKpaiHU, SKUI HaIaCTh MOXKITUBICTh ITOB-
HOIO MipOI0 BpaX0OBYBaTH MO3HIiT CTOPIH i BogHOUAC Oy/e
OUTBII paIioHAILHUM 1 EKOHOMHHM 3aCO00M JIOCSTHEH-
HSl METH IIPAaBOCYAJA NOPIBHAHO 3 TPaAULIKHUM MPO-
IIECOM BUPILICHHS CYIOBHX CHpaB. 3 OISy Ha Mpoo-
JIEMH JICPKaBHOTO TIPABOCYIIIS, OOIPYHTOBAHOCTI PO3-
LIUPEHHS MEX JAMCIO3UTUBHOCTI Cy0’ €KTIB CIIPHUX
BIZTHOCHH 1 OYEBUIHY TOTpeOy B 3HIKEHHI 3arajJbHOTO
PiBHsI KOH(ITIKTHOT HANIPYKEHOCTI y CYCIIIBCTBI, YCIIIII-
Ha iHTerpauis Mexiauii B yKpaiHCbKy IPaBOBY CUCTEMY
MIPENICTABISETHCS BAXKIMBUM 3aBIAHHIM SK JIEPIKaBH,
TaK 1 IHCTUTYTIB IPOMAaJITHCHKOTO CYCIUIBCTBA, 1 TIepII
3a BC€ — IHCTUTYTY aJBOKaTYpH.

AHaJti3 ocTaHHIX J0c/iKeHb i myOaikauii. [Tpo0-
JEeMU y4acTi IOPHUCTIB Yy Memialii JOCHiKyBaJInd Taki
BueHi, sik 0. B. Baynin, O. M. bo6poga, 1. A. BoiiTiok,
0. O. Iynopos, B. B. 3emisinceka, O. B. JIyk’sstHOBCbKa,
B. T. Mansapenko, A. M. Ilonaciok, M. €. CemeHnsiko,
0. €. ComnosiioBa, M. 1. Xasponmk, JI. A. Xpycnosa,
O. fHoBchka Ta iHII BueHi. OfHAK y MeXaxX Mpalb
BKa3aHMX aBTOPiB BUCBITIIIOBAIIUCS JIMIIIE OKPEMI acIek-
TH ydYacTi aJIBOKaTa y MpoIeaypi MOCEePSTHUIITBA K
MeiaTtopa, TOXK IUTHIA PsiJi MUTaHb TOTPeOye MO abIIIo-
T'O HAYKOBOTO JIOCIIJDKEHHS Ta aHAIi3y.

MeTox0 cTaTTi € CUCTEMHE AaHATITUYHE H0CII1KEH-
Hs1 0COONMMBOCTEH ydyacTi aBoKaTa y mpolenypi noce-
pPEIHUIITBA SIK MEAI1aTOpa i3 3aCTOCYBAaHHSAM METOy TO-
PIBHSJIBHOTO aHAaIi3y MO0 TPAIHIIIHHOT aIBOKATCHKOT
JUSITBHOCTI Ta JISTILHOCTI MeJiaTopa.

Bukaaja ocHoBHOro marepiaay. Pexomenpanis
Ne R (99) 19 Binx 15 BepecHs 1999 p. «Menianisi y Kpu-
MiHAJIBHUX crpaBax», Pexomennanis 20(2003) Komitery
Pagu MinictpiB /lepxaBamM-wieHaM 100 HOBHUX CIIO-
c00iB pOOOTH 13 3JIOUMHHICTIO HETIOBHOIITHIX Ta POJIi
MPaBOCYAJS y CIIpaBax HEMOBHOMITHIX, Pimenus Paau
€Bporneiicekoro Coro3y Bix 15 6epesns 2001 p. «IIpo
MICIIE )KEePTB y KpUMiHAILHOMY CYA0UHHCTBI» (2001/220/
JHA), IncTpyKIIist 010 KPaIoro 3aCTOCYBaHHS YAHHOT
Pexomennartii o0 Meianii y KpuMiHaJIBHUX CIpaBax
Bix 7 rpymns 2007 p. 3aKpiIuIFOIOTE 000B’ 30K KpaiH
€BpPOCO03y MOMIUPIOBATH MEMIaIii0 Y KPUMIHAIBHUX
cripaBax Ta 3a0e3lnedyBaTH NMPUUHATTS 0 PO3TISAY
OyIb-KO1 YTOJIN MiXK KEPTBOIO Ta IMPABOIIOPYITHHKOM,
JOCSTHYTOI B ITpOLeci Meiallii; ClipusTH PO3BUTKY 1 3a-
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BIVIBYUK T. b. Posis anBokara y peasisanii ¢pyHkuii megianii y kpuMiHaJbHOMY Cy104HHCTBI

MIPOBA/DKEHHIO TIPOTPaM MOCEPEIHUIITBA MK TTOTEPITi-
JIUM 1 MPaBONOPYILIHUKOM SIK 3arajbHOJOCTYIHOI 1O~
cayru [2].

3BakarOuM Ha Te, IO 3a JIOTIOMOT0I0 Meiamii (Bija
aHNI. mediation — NOCEPEIHULITBO) MOXKIIMBO PO3IIIsIa-
TH KPUMiHAJIbHI CIIPaBH IIO/I0 3I0YMHIB HEBEIHUKOI TSIK-
KOCTI, BiIOYBA€ThCSI PO3BAHTAXKCHHS CYIIB, 30Cepe-
JOKeHHS X JIiSJIbHOCTI Ha OUIbII Cepilo3HUX CHpaBax,
a OTXe, MiABUINCHHS ¢(CKTUBHOCTI CUCTEMH IIPABO-
cymis B miziomy. OCHOBHA MeTa Meiarlii Ta B3araji mpo-
rpaM BiIHOBHOTO NMPaBOCYIAsl — BIAHOBJIEHHS — MPH-
MUPEHHS, 3I[UICHHS Ta BiIIIKOAYyBaHHS 30UTKIB. Bin-
HOBJICHHSIM B ITUPOKOMY COIIiaTbHO-aHTPOTIOTIOTITHOMY
PO3YMiHHI € 3L1JICHHS )XEePTBH, peabHe BiIIKOAYBaHHS
3aBJIaHO1 3JIOYNHOM IIIKO/IM, JII€BE KAasITTS MPABOIIOPYIII-
HUKa, MPUWHATTS HUM Ha ceOe BiJMOBINAIBHOCTI 3a
BIJIIIKOJTyBaHHSI HAHECEHUX 30UTKIB, BIJIHOBIIEHHS I10-
PYIIEHUX CTOCYHKIB B COIIaNbHill CHINIBHOTI 1, TAKUM
YUHOM, pecolliani3allis mpaBonopyurHuka [3].

Crarts 468 KpuMiHaJIbHOTO MPOLIECYaTIbHOTO KO-
nekcy Yikpainu (nami — KIIK) nepenbauae yknajaeHHs
JIBOX BH/IIB YTO: 1) PO IPUMHUPEHHS MK TIOTSPITLITAM
Ta MiJ103pI0BaHUM, OOBUHYBau€HUM; 2) MiXK IPOKYpO-
POM Ta IiA03PIOBAHNM, OOBHHYBAYCHUM ITPO BU3HAHHS
BHHYBATOCTi. BKa3aHi yronm MoxxyTh OyTH YKIIAJICHI 5K
IIiJT 9ac J10Cy10BOTo posciiayBanss (4. 1 ct. 474 KIIK
VYkpaiHu), Tak i g 9ac CyaoBOTO MPOBapKEHHS (4. 3
cT. 474 KIIK Ykpainun). Baxkiugo, 10 BiAMOBIIHO 0
3miH, BHeceHux y KIIK VYkpainu y 2015 p., npu ykia-
JICHHI YTOAM MiX IMPOKYpPOPOM Ta MiJO3PIOBAHUM YU
00BHHYBAaYEHNUM TIPO BU3HAHHS BUHYBAaTOCTI BCTAHOB-
neHa 000B’I3KOBa Y4aCTh 3aXUCHUKA — 3 MOMECHTY iHi-
IIIOBAaHHS YKJIaJIeHHS Takoi yroau [4]. YMoBaMu ykia-
JICHHSI YTOIH TIPO MIPUMHUPEHHS €: TO-TIepIie, 3roa Ha
1€ TIOTEPIILJIOro 1 0OBHHYBAYCHOT0; TIO-IPYTe, YKIAICH-
H$1 TaKOi YTOJM € MOXKJIMBHM JIUIIIE [IOJI0 KPUMIHATBHUX
MIPOCTYIIKIB, 3I0YMHIB HEBEJIMKOT 1 CEPETHBOT TSIKKOCTI
Ta y KpUMiHAJIBHOMY POBADKEHHI Yy (POpPMi IIPHBATHO-
ro oosunyBadeHHs (4. 3 c1. 469 KIIK VYkpainm);
MO-TPETE, TaKa yrojaa Moxke OyTH yKIIaJeHa 10 MOMEH-
Ty BUXOAY CyIy JO Hapamadoi KIMHATH IS YXBaJCHHSI
BUPOKY (4. 5 cT. 469 KIIK Vkpaiun). Inimiaropom yro-
JIM TIPO IPUMHUPEHHS MOKE OYTH TUTBKH MOTEPITUTHI 91
II03pIOBaHNH, OOBHHYBAYCHUH, a YTOIU PO BU3HAHHSI
BUHYBATOCTi — JIMIIE MPOKYpOp abo0 Mif03pIOBAHUM,
o0BUHYBaueHHH. (X04a, HAMPUKIIA], 3aKOHOJaBCTBOM
CIIIA nepeadaveHo yKiIaIeHHS TaKol yrou 1 3aXUCHU-
koM). BogHOYac mpoBoAMTH MEPETOBOPH MIOAO YTOAH
PO MPUMUPEHHS TOPSJl 3 THIIUMH 0CO0aMU MOXYTh
3aXHCHUK i mpenctaBHUK (crarti 45, 63 KIIK Ykpainn).
OTxe, aIBOKATH MOKYTh BUCTYIATH Y pOJIi MEAiaTopiB.
VY ct. 2 mpoekty 3akoHy Ykpainu «[Ipo memiarito» Bij
19 kBiTHs 2012 p. 3a3Ha4YeHO, 110 MeaiaTop — npode-

CIHHO TIITOTOBJIICHUH TOCEPETHUK y MTEPETOBOPaX MiX
CTOpOHAMH KOHQITIKTY [5].

CyTHicTh nponeaypu Mefianii B KOHTEKCTI KPHMi-
HAJIBHOTO CYJJOYMHCTBA TOJSTAE Y IPUMUPEHHI OOBH-
HYBa4EHOT'0 Ta OTEPIILIOTO0, BIANIKOAYBAHHS 3aII0IIsTHOL
npaBonopyieHHsaM mkoau. [Iponenypa mMeniatii € mo-
CITITOBHHUM ITPOIIECOM, 3aBISKU SIKOMY CTOPOHH TTOCTY-
ITOBO MIPOXO/IATH IIUIAX BiJl MPOSCHEHHS 0OCTaBHH, IIPHU-
YHMH Ta HACHIAKIB 3JI0YMHY JUIsl HUX 000X JI0 CIIBHOTO
MOUTYKY MOXIJIMBOCTEH BiJHOBICHHS: BiIIIKOXYBaHHS
3aBJIaHO{ 3I0YMHOM IIKOJIH, MOPAIBEHOTO 3ILUICHHS TOIIO.
XapakTepHUM JUIsI IPOLEAypHU Meaianii € HasBHICTb
TPETHOi CTOPOHH — MEJIiaTopa, SIKNi BUCTYTIAE TIOCEPeI-
HUKOM MiXK CTOPOHAMH 1 3aBIAHHSIM SIKOTO € JIOTIOMOTTH
y4acHUKaM Mefianii nocsartu 3roau. IIpouec meniamii
MPEJICTABIISE COOOK0 CYKYITHICTh (DAKTUIHUX 1 FOPUIHY-
HUX JIiH, SKi 3MIHCHIOIOTBCS YYaCHHUKaMHU MeJTiallii BIpo-
JIOBK BU3HAYCHOTO YaCOBOI'0 MPOMIXKKY. MOXKIIUBO BU-
JUITATH IT’SITh OCHOBHUX eTartiB memiartii. [Teprmii eram —
YKJIQAaHHsI yTOAH PO Mediamito. pyruii — 3’scyBaHHS
no3utiit ctopin. Ha Tpetbomy etami BinOyBaeThCs BU-
SIBJICHHSI 1HTEpECY, SIKHI CTOITh 3a MO3UIIEI0 KOXKHOT
31 cropiH. YUeTBepTHii erar 00yMOBIIOETHCS 3HAXOMKCH-
HSIM pilIeHHS, sike O 3a40BOJBHUIO J(BI cTOpoHU. Ha
3aKITIOYHIN cTaail BigOyBaeThCs YKIaaHHs YTOIH 3a
pe3ynbpTaTaMu Meaiaiii, siky MeaiaTop o(popMIIe
B IMMCHMOBUIT hopMmi.

IcHyIOTE pi3HI MOjeNi Memialii, siki CTBOPIOIOTH
OCHOBY (0a3uc) Il BUSBJICHHS PI3HUX MEIIaTUBHUX
MiOXOMIB Ta IX CHIBBIAHOIIEHHS OOUH 3 OOHUM. I1ix
TEPMIHOM «MOJIENIh MEIiallii» po3yMitoTh abCTpaKTHY
TEOPETUYHY KOHCTPYKIIiFO, siKa Bi0Opakae mporeaypHi
0COONMMBOCTI MPOBEACHHS Mefialii uepes3 XapakTepuc-
TUKY i1 OCHOBHUX KOMIIOHEHTIB, a came MiJCTaB 3Bep-
HEHHsI 10 Meiarlii (100pOBIIbHICTE YK 000B’ SI3KOBICTB),
CTYIICHS IHTErpamii y CyJOBy CHCTEMYy KpaiHH, THITY
MEPEroBOPIB MK CTOPOHAMH Y TTOETHAHHI 3 ME/IiaTHB-
HOIO TEXHIKOKO MeiaTtopa Ta 00cary KOMIETEHIT MeTi-
aropa IMij Yac MPOBEICHHS MPOIEIYPH YPETYITIOBAHHS
koH(DIIKTY [6, . 83]. 3anekHO BiJ poyi MemiaTopa Ha-
YKOBIII pO3PI3HSIOTH TaKi Mojesi Meiamii: 1) oniHoyHa
Meiaiis 3 By3bKUM MIPEeIMETOM; 2) Meliallisi CIIPUsIHHS
3 By3bKHM IIPEMETOM; 3) OI[IHOYHA MEJTiallist 3 IIMPOKUM
npeameroM; 4) Memiallisi CIIPUSHHS 3 MIHPOKUM TIpEI-
metoM [7, ¢. 26-31].

Mogeni Meniaiiii CTBOPIOIOTh OCHOBY (0azuc) Iuist
BHSIBJICHHS PI3HUX MEJIIaTHBHUX IIIXO/IIB Ta 1X CITIBBi/I-
HOILIEHHs OJIH 3 onHUM. Ha ocHOBI Monenel Memiamii
OynyroTbesi 0a30Bi TpaBUiia IPOBEACHHS MPOLETYPH
Mejiaii Ta 3acTOCYBaHHS MeTiaTHBHOI TeXHIKH. Bui-
JSIIOTh TPU OCHOBHI NEPETOBOPHI TEXHIKU: MO3UIIiIHI
IIepETOBOPH, IHTETpaIliifHi IEPErOBOPH 1 «TpaHCHOpMa-
HiKHDY TIeperoBopH, abo JIiajior, CIpSIMOBaHHUHA Ha Bifl-
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CYYACHI ITPABOBI JOCJILIKEHHSI

HOBJICHHS BIJITHOCHH M1k CTOPOHaMU. Y KO)KHOMY 3 BKa-
3aHUX BUIAJKIB Pi3HI MeTa 1 OakaHUii pe3ysbTar nepe-
roBopis [8, c. 112].

[Ipu 3aificHeHHI MeiaTUBHUX MPOIEAYDP BEIHKY
POJIb BiJirpae nocepeHuK, MeaiaTop, SKui 3adesneuye
MPOIEC BPETYJIIOBAHHS IIPABOBOTO CIIOPY. AJBOKATH-
MEJIiaTOPH TOTYIOTh CTOPOHHM JI0 MPOLIETYPH, OPTaHi30-
BYIOTb, IIPOBOJISITH Ta KOHTPOIIOIOTH MPOIEC IPOBEICH-
HSI MEZialiiHo1 3yCcTpidi, M 9ac SKOI1 MepIr 3a BCe Ha-
JIAro/KYFOTh KOMMYHIKAIIIF0 MK ITOTEPITIITHM Ta IPaBo-
MOPYIIHUKOM, 3QJIaT0KYIOTh TOYKH HATIPYTH MK CTO-
pOHAMH, 3aBISIKH YOMY CTa€ MOXIMBUM 3HAUICHHS Pi-
IIEHHS NI0JI0 HACIIJKIB KPUMIHAJIBHOT CUTYyallii Ta
MIPUMHUPEHHS MIXK CTOpoHaMU. Meziatopu — He cyii 1 He
apOiTpu. BoHM He MalOTh IpaBa HaB’A3yBaTH CTOPOHAM
CBO€ OaveHHs MPOOJIEMH YU BapiaHT pillieHHs. [ 0J0BHA
MeTa MeliaTopiB (MOCepeHNKIB), B TOMY YHCJI1 a1BOKa-
TiB — JJOTIOMOTTH CTOPOHaM JiHTH MOPO3yMiHHSA [1,
c. 28].

Mepniartist JOKOPIHHO BiAPI3HSETHCS BiJl 3BUYHOT JJIsI
aJIBOKATIB JiSNTBHOCTI. 3iiicHIOIOUN (QyHKIIII0 MeaiaTo-
pa, aJBOKAT MOBHHEH HE TUJILKU 1 HABITh HE CTIJIBKH
PO3IIISIIATH OCOOIMBOCTI IPABOBOTO PETYIIOBAHHS Bifl-
HOCHH CTOPIiH Ta iX IMPaBOBE CTAHOBHIIE Y TIPABOBOMY
KOH(TIKTI, CKITBKH HaJ[aBaTH CTOPOHAM JOTIOMOTY B TI0-
LIYKY BiJMOBIJHUX 3aKOHHUX BapiaHTIB MPUIIMHEHHS
PO30DLKHOCTEH 3 TOUKH 30py Y3TO/DKEHHA iXHIX iHTEepe-
ciB. Y pamkax 1i€ei cepu mpodeciitHol AisUTbHOCTI aj-
BOKAT BUSIBILSIE, OCHI/DKYE 1 BPaXOBYE SIK IIPABOBI, TaK
1 pi3Hi M03ampaBoBi CKJIa0BI KOH(IIKTHUX BiAHOCHH
CTOPIH, 1[0 MalOTh 3HAYCHHS TIPU BPETYIIFOBAHHI CIIOPY.
JismpHICTE afBOKara K Meiaropa CIpsIMOBaHA HE Ha
3aCTOCYBaHHS IIPaBa, 1[0 MPHITYCKAE JIUIIE OJJUH CIPaB-
i IPaBUIILHUI BapiaHT, a Ha HOTO BUKOPUCTAHHS, B paM-
Kax SIKOTO MOJIIMBE 3HAXOIDKCHHS Pi3HUX BapiaHTIB
BUpIIICHHS MTPOOIEMH, KOXKEH 3 SIKUX Oyze BipHUM 32
3rojI00 CTOPIH Ha BiJIMOBIIHI YMOBH.

VY 3B’s3Ky 13 HEBH3HAYCHICTIO HA 3aKOHOIaBIOMY
piBHI iHTepmperanii ¢Girypu mMeaiatopa Ta KpUTEpiiB,
SIKUM Ma€ BIJIMOBIIaTH Taka 0c00a, B HAYKOBHX KOJIaX
MUCKYCIHHUM € MATAHHS MIOAO0 POJi aJBOKaTa y Mpo-
neci memiarii. Tak, mo3uris OUIBIIOCTI BUEHUX, SKi 3a-
HMaroThCsl JTOCHDKCHHSAM MPpo0OJieM Meaialii, Mmoo
MUTaHH [IPO YYaCTh aIBOKATa B IPUMHPHHX [IPOIICAY-
pax TOCUTh KaTeropuuHa: npodecis aJBokaTa HeCyMic-
Ha 3 BUKOHaHHAM pouti Meniatopa. CyTh i€l O3UIii
3BOIUTHCS IO TAKOTO: IBOKAT 3a3BHYAM € TIPEICTaBHU-
KOM OJIHi€1 31 CTOPIH y CHOpi, @ MeiaTOp NOBUHEH OyTH
HE3aJIS)KHUM BiJI CTOpiH. Takok BUKIIMKAE AUCKYCIT 1MO-
JIOKEHHS TIPO T€, YU MOXKE aJIBOKAT, KUl HAJIa€ OCITy-
TH ME/liaTopa, B MOJAIBIIOMY OpaTh yuacTs y cripasi [9;
10, c. 15]. BepxoBunii Cyn Ykpainu y cBOiX 3ayBaKeH-
HSIX Ta MPOIO3HUIIISIX JI0 MTOTIEPEAHBOTO IPOCKTY 3aKOHY

VYkpaiau «IIpo meniamito» (peectp. Ne 2425a-1 Bix
3 mumas 2013 p.) [11] 3 npuBomy BKa3aHOTO MOIOKEHHS
MiJIKPECHINB, 110 MpoIleaypa Meaialii Mae JOTOBIpHY
MIPUPOLY, TPYHTYETHCS HA MPUHIMIIAX B3a€EMHOI 3TOH,
JIOOPOBLILHOCTI Ta CAMOBH3HAYEHOCTI, 1110, Y CBOKO Yep-
Ty, BIATIOBiJa€ 3aBAaHHIM aJBOKATYPH, 3aKPIMJICHUM
y 3akoHi «IIpo ajBoKarypy Ta aJBOKaTChKYy JIiSUTbHICTEY.
ToMmy ci1it TOTOIUTHCSI, IO 3aTyYSHHS aJBOKATa JI0 IPO-
1ecy Mefianii BiAMOBIa€ 3aKOHOJABCTBY YKpaiHH 1 €
LIJIKOM JIOTTYHUM.

[IpakTrka GyHKIIOHYBaHHSI BiTHOBHOTO MIPaBOCY/I-
Il B Oaratbox JiepKaBax € pisHOMaHiTHOW0. Tak, y Bif-
noBiTHOCTI 10 DeepanbHoro [TonokeHHs PO aIBOKa-
Typy HiMeuurHu, aIBOKaTH BUKOHYFOTh HE TUTBKH (DYHK-
L[i}0 MPEJCTaBHUIITBA CTOPIH, ajJe il BUCTYMAIOTh MPO-
(heciitHIMU, HE3AICKHUMHU BiJ] CTOPIH KOHCYJIBTAHTAMH.
AJIBOKaT MOKE BUCTYIIATH MEJIaTOPOM, PEaTi3yIOuH CBOL
(yHKIIT 3 HaJaHHS IOPUANYHOI JOMOMOTH, OAHAK IS
JUSIIBHICTE HECYMICHA 3 MPEJACTaBHUIITBOM IHTEPECIB
OJTHI€T 13 CTOPIH, K1 OepyTh y4acTh y MPOIeCci Meiarii.
[TonoxeHHs: PO Te, IO aJBOKAT-MEIiaTOp HE MOXKE
Oparu y4acTi y po3IyIsilii CIIPaBH SIK TPEICTABHUK OHI€T
31 CTOPiH Y BUNIAIKy HEAOCITHEHHS 30U MiJK CTOpOHa-
MH y TIpolieci Meaiarii, TOBUHHO OyTH 3aKpiIuIeHO 1y
HaI[IOHAJIbHOMY 3aKOHOJIABCTBI.

VYdacTh aJiBOKara B MPOLEYpPi OCEPESIHHULITBA SK
MeJiaTopa BiIPI3HAETHCA MEBHOKO CENU(IKOIO Bl BU-
KOHaHHS POJIi MeJliaTopa IHIIMMHU 0co0amu (KOH(ITIKTO-
JIOTaMH, TICUXOJIOTaMH, COIIOJIOTaMH Ta iH.), OCKUIBKH
aJIBOKAT € KBaJTi(DIKOBAHMM FOPUCTOM, KU HAJIA€ TIPABO-
BY JIOTIOMOT'Y Ha po(heciifHiii OCHOBI, HECE BIIMOBIIaIb-
HICTh 32 HEBUKOHAHHS a00 HEHAJIC)KHE BUKOHAHHS CBO-
X 00OB’SI3KiB, B TOMY YHCIIi — 32 OPYIICHHS aJBOKAT-
ChKOi TaeMHUII. Ha Hamry aymKy, 31iCHIOBAaTH Meia-
THUBHY (DYHKI[IFO MOXKYTb JIMIIIE CTIEI[iaJIbHO MMiIrOTOBJIC-
Hi 17151 pO3B’sI3aHHS KOH(IIKTY aBOKATH-ME1aTOpH, SKi
BIJITOBIIAXOTH IIEBHUM BHUMOTaM. Y 3aKOHOZABCTBI I10-
TpIOHO BU3HAYMTH TICBHI KPUTEPIi JAJIs 3alHATTS Meia-
TOPCHKOIO JiSUTbHICTIO. AJIBOKAT, SIKUH 371iICHIOBaTHME
MPOIeAypy Meialii, TOBUHEH BOJOMITH BMIHHSAM yCY-
HEHHs KOH(DJIIKTIB 1 MaTH 3HAHHS HE JiIIe y cdepi npa-
Ba, a i y Takux cdepax, AK MCUXOJIOTisl, COLI0NOTis,
TMeNIarorika, sKi € HeoOXiTHUMH JITsI 11 TpoBeieHHs. Bif-
CYTHICTh TICBHUX MOPAJIbHHUX Ta CHCHiaTbHUX OCBITHIX
BUMOT JI0 MeJliaTopa MOYKe 3aBaykKaTu peastizalii 3aBaaHb
Meaiamnii Ta JoCArHeHHIo 11 MeTtu. BiamosigHo 10 4. 7
cT. 474 KIIK cyn nepeBipsie yroay Ha BiIITOBIIHICTH 3a-
KOHY, a OT)KE, 32 HEJIOCTaTHHOT KOMIIETEHTHOCTI Mejlia-
Topa e(heKTUBHICTH BIITHOBHOTO MTPABOCY/IS Oy/ie HU3b-
KOIO, & CY/IH, B CBOIO UEPI'y, MyCHTHMYTb ITPOIOBKYBATH
CYZI0BE MPOBAIKECHHSI Y 3arajIbHOMY MOPSIJIKY.

Ha et wac B YkpaiHi, Ha xaib, 00’ €KTUBHO OpaKye
npoQeciiHUX MeiaTopiB, IKi O MOTJIM HaJaBaTH I10-
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CIIYTH KIIIEHTY Ha sikicHoMy piBHI. ¥ 2011 p. mpu Axa-
JieMii agBokarypu Ykpainu Biakpuiaachk [1lkoma memiarii,
ITCIIS 3aKIHYEHHS SIKOT CTYACHTH OTPUMYIOTH CepTudi-
KaT, 1110 3aCBIUY€ IX MPaBO MPOBOJINUTH MeJialliio. 3 Me-
TOIO 3a0€3MeUeHHsI €IMHOTO JIEP>KaBHOTO 00Ky Mefia-
TOPIB Ta 3aro0iraHHs HeJOOPOCOBICHIH AISNBHOCTI OCIO,
10 HE BIJATNOBIIAIOTH KPUTEPISIM T4 BUMOTAM 3aKOHY,
HEOOX1JTHO CTBOPUTU PEECTP MEIIaToOpiB — €IMHY Aep-
XKaBHY 1H(OpMaIIiifHy CHCTEMY, SIKa MICTHTh BiJOMOCTI
PO MEAIaTOPIB, Ha IO BKA3YEThCS 1 y IPOCKTaX 3aKOHY
«IIpo Menianito (MOCEPEIHUITBO) Y KPUMiHAJIBHUX
crpaBax» [5; 16].

Oco0riBa poith aJJBOKaTa K He3aJISKHOTO Ta HEyIe-
PEIKEHOTOo TIOCepPeTHUKA, SIKUI CIIPUsiE€ CTOPOHAM B I10-
IIYKY B3a€EMOMPHUIHATHUX Ta B3a€EMOBUTITHUX YMOB
YperyaroBaHHS CIIOPY ITiJT Yac MeIiallii, oJsrae He TiTb-
KM y HaJIaHHI IIPaBOBOi JOMOMOTH MpH i1 MPOBEJCHHI,
ajie i y peamizariii mpoleaypu MmocepeHuIITBA MiXK CTO-
pOHAM TPaBOBOTO CIOPY — MPABOIOPYITHUKOM Ta II0-
TEPIUINM Ha PIBHHX 3acajax, a He BUKIIOYHO Y HATaHHI
npodeciifHoi JomoMoru auiie ofHii i3 cropin. Tooto
i Jyac 3QiiCHEHHS MeAlaTUBHOIL AIsUIbHOCTI aIBOKAT HE
€ aHi 0c00010, YITIOBHOBaKEHOIO BUPIIIMTHU CHip (KOH-
¢IiKT), aHi IPEACTAaBHUKOM 200 KOHCYJIBTAHTOM JIMIIE
OJTHIET 31 CTOPIH CIopY.

V posnini II Pexomenpanii Ne R (99) 19 Komitery
MinictpiB Pagu €Bponu nepxxaBaM-wieHaM, [Ki 3a1ii-
KaBIICHI B OpTaHi3allii Meaiamnii y KpUMiHaJILHUX CIIpa-
Bax, 3aKpIIJICHO OCHOBHI IPUHIIMITNA Meaianii: 1oopo-
BUIBbHICTb, KOH(1ACHIIHHICTD, TOCTYITHICTh, HE3aJIEXK-
HICTh Ta aBTOHOMHICTH [12]. BBaxkaemo, mo 1ieit nepe-
JK MO’KHA JIOJIATH TPUHITUITAMH, SIKi CTOCYIOThCS 0e3-
MOCEPEIHbO JiAIBHOCTI aJIBOKaTa-MeiaTopa: HeyIe-
peIKEHOCTI, mpodecioHaniaMy (crerianizamii y mpo-
BEJICHHI MejIialliif), piBHOCTI CTOPIH — yYaCHUKIB Me/Ii-
arii, COpUsIHHS JOCSITHEHHIO CTOPOHAMH B3a€EMHOI
sroau. [Ipomec peaizalii aiBokaToM MeaiaTUBHOI
GYHKIIT y KpUMIHATBHOMY ITPOBAKEHHI BU3HAYAETHCS
HaMH¥ sIK HaJlaHHS aJIBOKaTOM-MEAiaTOpoM IpaBOBOi
JIOTIOMOTH yYaCHUKaM MeJiallii Ta COpUSHHS B ITOLTYKY
B3a€MOBUT1THUX Ta B3a€EMOIIPUHHATHUX BapiaHTiB Bpe-
T'YJIIOBaHHS IOPUANYHOTO KOHQUIIKTY IUISIXOM IIPOBE-
JICHHS TIEPErOBOPIB 3 METOIO JIOCATHEHHS TOOPOBIITh-
HOTO MOPO3yMiHHS (IPUMHUPEHHS) MK CTOPOHAMH Ta
3aJI0BOJICHHSI TOTPEO, SIKi BUHUKJIM BHACHIIOK BUMHEH-
HSI IPaBOTIOPYIIEHHS (BiAIIKOTyBaHHS 3aBJaHUX Mare-
plajJbHUX 1 MOPAJIbHUX 30UTKIB).

Menianisi MOBHHHA 3/1IHCHIOBATUCH 3 JOTPUMaHHIM
MPUHIIMITIB: HE3aJICKHOCTI, HEYNEepeKCHOCTI, He-
TPAJBHOCTI, JOCTYITHOCTI, TOOPOBIIBLHOCTI, Ipohecio-
HaJIi3My, PIBHOCTI CTOpiH, KOH(IACHIIITHOCTI Ta aBTO-
Homii. Tak, MemiaTop 3000B’s3aHUI MeitOBaTH CIIip,
JOTPUMYIOUUCH IPUHIINIY HEHTPAIBHOCTI 1 6e3 yrepe-

JUKEHb CTOCOBHO CTOPIH Ta MpeaMeTa cropy. BiH He
MOYKE 3HAXOJUTHUCh B OpraHi3aliiHii, QyHKIIOHATbHIH
Ta (a00) 1HIIIH NPsIMil Y OTTOCEPEIKOBaHIH 3aJIeKHOC-
Ti BiJl cTOpiH (4n oiHi€el 3 HUX). HeynepemkeHicTh Bif-
HOCHUTBCS JI0 Cy0’€KTUBHOI CTOPOHHU, TOOTO JIO TIEpCo-
HAJIbHOTO CIIPUAHSTTS aIBOKATa-Me/1iaTopa yYaCHHUKAMH
crniopy [13, c. 22]. 3 npyroro 60Ky, OJTHAM 13 IPUHIIAIIIB
MPOBEJICHHS MeJliallii € He3aJIeKHICTh MelliaTopa, sKa
MOJISiTa€ B CAaMOCTIHHOCTI BUOOPY OCTaHHIM 3ac00iB Ta
METOJIIB TPOBEICHHS Meliallil, IOMMyCTHMICTh SIKUX T10-
BHHHA BHU3HAYATHCSl YMHHUM 3aKOHOIABCTBOM IIPO Me-
Jartiro.

HaykoBrsiMmu BU3HaueHi MEBHI 0COOJIMBOCTI y4acTi
aJIBOKaTa B yperyJIIOBaHHI IPABOBUX CIOPIB SIK MeIia-
TOopa, sKi, 30KpeMa, BUSABIAIOTHCS Y HU3II O3HAK:
1) ocobnmBa mpenMeTHa cdepa AiSUTBHOCTI aJBOKaTa,
OB’ s13aHa 3 NIHOOKKM BCEOIUHUM aHATI30M MPOTUPIY
1 BITHOCUH Y KOH(IIKTaX Pi3HUX MPEIMETHUX KaTero-
piif; 2) ocobnuBa poib aJIBOKATa K HE3aJICKHOTO Ta
HEYIEePEIKCHOTO MOCEPEAHUKA, SIKAH CIIPHSIE CTOPOHAM
B MOIIYKY B3a€MONPUNUHATHUX Ta B3a€MOBHIITHUX
YMOB MPHUIIUHEHHS CIIOpY; 3) ocobinuBa mpoieaypa
(Menmiarist), B paMKax sIKol MOXKe 31 CHIOBATHCS a71BO-
KaTChbKa AISUIBHICTB, 1 MiCIIE aJJBOKaTa-MeiaTopa B IIii
npouenypi [14, c. 148].

HesBakaroun Ha TOCTAaTHRO YHIBEPCAIbHUH XapaK-
Tep Mefianii Sk cnoco0y yperyatoBaHHS KOH(]IIKTIB
JIAJIEKO HE BCI MPABOB1 CIIOPH M JISTA0Th BPETYJIFOBaH-
HIO [IUISTXOM ITOCEPEIHHUIITBA, OCKUTBKU HE BCi BOHU BO-
JIOOIFOTH JOCTATHLOK «MemiadenpHIcTION. [1in «Mmenia-
OCTBHICTIO» MPOTMOHYETHCS BU3HAYATH BJIACTUBICTH
FOPHIMIHOTO KOH(ITIKTY (IIPAaBOBOTO CIIOPY ), B CHITY SIKOT
BiH MOXke OyTH yperylboBaHHH 0€3MOCEPEHBO CTOPO-
HamMH KOH(MITIKTY (CTopy) Mij 9ac MpoueaypHu Memiarii
[15, c. 86]. [TuranHs m0/10 «MeaiadeTbHOCTI» KOHMITIK-
Ty (CHOpPY) Mae BUPINIyBaTUCS aBOKATOM-MEIiaTOPOM
JIO TIOYATKY MPOBEJCHHS MPOILEAYPH MEiallii 3 METO0
eKOHOMIT (DIHAHCOBUX Ta YACOBHMX PECYPCIB 5K CTOPIH
KOH(QIIIKTY (CHOpPY), TaK 1 BIACHUX. Y LbOMY BUIAJKY
MAa€EThCS Ha yBa3i, 1110 aJIBOKAT-Me[iaTop Ma€ BU3HAYUTH
CTYIiHb €(PESKTUBHOCTI TIPOBEICHHSI i€l MPOIEIYPH K
croco0y yperyJIroBaHHS CIIOPY MiX CTOPOHAMH Y KOH-
KpETHil cutyartii.

HanauHs anBokaToM JOMOMOTH y BPETYTIOBAHHI
IOPUANYHUX KOH(IIKTIB BapTO PO3IISAATU SIK 311H-
CHEHHS aJIBOKATCHKOT JisJIBHOCTI B OUIBII NTUPOKIH
cepi, sika BUXOUTH 3a PAMKH TPAIULIHHOT pouti aj-
BOKaTa fK paJHUKa 3 IpaBOBUX IuUTaHsb [14, c. 23].
3anumaeThCs aKTyalbHUM TUTAHHS MPUHHATTS CIie-
uianbHOTO 3akony Ykpainu «IIpo Mmeniamiro», sKum
CJIiJl BU3HAYUTH MPUHIIUIINA Meaialii; BUMOTH J10 Me-
JiaTopiB, iX mpaBa, 000B’SI3KH, BiMOBITaIbHICTS;
nopsiiok Memianii (i1 craii); CTpOK MPOBEICHHS Me-
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Jianii Ta BUKOHAHHS YTOJM PO MPUMHUPEHHS; ITij-
CTaBM NpUNHUHEHHs Mmexiaiii Tomo [9, ¢. 349-350].
ITpoext 3akony «IIpo Meniarmiro» (mogaHuil Ha po3-
s 1o BepxoBuoi Pagn Yipainu 27.03.2015 p.) cripsi-
MOBAHUH Ha CTBOPEHHS 3aKOHOAABYOTO MiATPYHTS IS
YCIIIIHOTO PO3BUTKY Meiallii sik mpaBoOBOTO 1 COIIi-
albHOTO IHCTHTYTY [16].

BucnHoBku. Menianisi MOBHHHA BU3HABATHCS K
0COOIMBHI BUJT aIBOKATCHKOT TISIIBHOCTI, 1110 TTOBHHHO
3HAWTH CBOE 3aKPIIICHHS 1 HAa PiBHI YHHHOTO 3aKOHO-
JABCTBA PO aABOKATYPy Ta aIBOKATCHKY IiSUTbHICTb.
Y HajlaHHI TPaBOBO{ IOTIOMOTH yYaCHUKaM KPUMiHaIb-
HOTO MPOBAKCHHS NPHU MPOBEACHHI Meaiaiii 3HadHi

MOXXITUBOCTI 1 IEPCTIICKTHUBY € caMe y aJIBOKaTiB-Me]Ii-
aTopiB, K1 € MOTEHUIMHUM JKEpeJIOM CKEPOBYBaHHS
IPaBOMOPYIIHUKIB JUIsl y4acTi y Iporpamax BiTHOBHO-
ro npaBocymas. Pons anBokara-memiaTopa y Kpumi-
HaJbHOMY MPOBAKCHHI MOXKE PO3IJISAATUCS Y JABOX
HanpsiMax: 1) mpodeciifHa AisuIbHICTh aJlBOKaTa sIK
MeiaTopa y KpUMiHaJbHUX ClIpaBax; 2) MocepeIHHUIb-
Ka IisUIbHICTD aIBOKATa sIK CTOPOHU Y KPUMIHAJIEHOMY
npoBajykeHHi. [Ipu mpoBeaeHHI Meniamii aJBoOKaTH
MMOBHHHI KepyBaTHUCS CIEIiaIbHUM 3aKOHOM Ta CTaH-
JlapTaMu TIPOBEJICHHS MeIiallii, MOBUHHI Oylid po3po0-
JeHi mpoueaypa Bigdopy, HaBUaHHS Ta OLIHIOBAHHS
JUSTTBHOCT1 MeJIiaToPiB.
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T. b. BUJIBYUK

KaHIUaT IOPUANIECKAX HayK, JOUEHT Kadeapbl OpraHu3aiy CyAeOHbIX U MTPABOOXPAHUTENBHBIX OPTaHOB
HannoHansHOIo IOpUIN4YEeCKOro yHUBEpCUTETa UMEHH fpociasa Myaporo

POJIb AIBOKATA B PEAJIN3AIIMU ®YHKIIUU MEJUALIUN
B YI'OJIOBHOM CyYAOIIPOU3BOJACTBE

Crarps IIOCBAIICHA UCCICI0BAHUIO 0coOeHHOCTEH ydacTud aaABOKATa B MPOUCAYPC MOCPEAHNICCTBA B KAYCCTBC
meauaropa. BrisBiensr n pOaHaJIN3UPOBAHBI IPU3HAKH, IO KOTOPBIM MOKHO ONPCACTIUTDH CHCI_[I/I(i)I/IKy JACATCIBbHOCTH
aZIBOKaTa-Meauaropa. HpOﬁHaHHSHpOBaHH nNpenMyneCTBa U HEAOCTATKU NPEAOCTABICHUA MeZ[PIaTPIBHOﬁ IIoMoIu aji-
BOKaTroOM-MEIUaTOPOM.

KaroueBnble cjioBa: aZIBOKaT, MEAUAToOp, aABOKAT-MCANATOP, aIBOKATCKAs ACATCIbHOCTb, MCANAIINS.

T. B. VILCHYK

Candidate of Legal Sciences, Associate Professor of the Department of Organization of Judicial and Law-
Enforcement Bodies of Yaroslav Mudryi National Law University

LAWYER’S ROLE IN MEDIATION FUNCTIONS IMPLEMENTATION
IN CRIMINAL PROCEEDINGS

Problem setting. Introduction and development of the restorative justice Institute is one of the most important ways
of reforming the criminal justice of Ukraine. Taking into account the problems of state justice, grounding of metes and
bounds extension of non ultra petita of contentious relationship individuals and the obvious requirement to reduce the
general level of conflict tension in the society, successful integration of mediation into the Ukrainian legal system is an
important task of both the state and civil society institutions, primarily the institution of advocacy.

Analysis of recent researches and publications. Problems of lawyers’ participation in mediation were investigated
by such scientists as Y. V. Baulin, A. M. Bobrov, I. A. Voytyuk, A. A. Dudorov, V. V. Zemlyansky, V. A. lukyanovsky,
V. T. Malyarenko, A. M. Panasyuk, N. Is. Semenyako, A. Is. Solovieva, N. And. Havronyuk, L. A. Khruslov, A. Yanovsky
and others. However, in the scope of these authors’” works only single aspects of the lawyer participation in mediation in
the role of a mediator were covered, so a number of issues require further research and analysis.

Target of research is a systematic analytical research of participation peculiarities of the lawyer’s mediation as
a mediator, applying the method of comparative analysis to traditional legal practice and the mediator’s activity.

Article’s main body. Peculiarities of the lawyer participation in mediation in the role of a mediator were studied in
the article. The signs by which it’s possible to determine the specifics of the lawyer-mediator’s activity were discovered
and analyzed, the advantages and disadvantages in providing mediation assistance by a lawyer-mediator were identified
and some specific changes and additions to the current legislation of Ukraine are planned in this industry.

Conclusions and prospects for the development. In Ukraine mediation should be identified as a special type of
advocacy that should find its appointment at the level of the current legislation about legal profession and lawyer activities.
Lawyers-mediators have significant opportunities and prospects in providing legal assistance to participants in criminal
proceedings during the mediation, they are a potential source of directing offenders’ participation in restorative justice
programs. The role of a lawyer-mediator in criminal proceedings can be considered in two ways. Firstly, it is a professional
activity of a lawyer as a mediator in criminal cases, and secondly, mediation of a lawyer as parties in criminal proceedings.
During mediation, lawyers should be guided by a special law and mediation standards. The procedure of selection, training
and evaluation of mediators was additionally developed.

Key words: lawyer, mediator, attorney-mediator, advocacy, mediation.
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