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KaHIUIaT IOPUANYHUX HayK, JOLEHT, JOLEeHT Kadenpu
BiJHOBHOTO TIPaBOCY/JISI Ta IPUBATHOI JETEKTUBHOL
nismeHOCTI HarioHanbHOTO yHIBEPCUTETY BOIHOTO
rOCIOapCTBa Ta MPUPOAOKOPUCTYBAHHS

THCTUTYT JUCKPEIIII CYB’EKTA BJAJJHUX ITIOBHOBAKEHDb
B AAMIHICTPATUBHOMY CYJOUHNHCTBI

CrarTs npucBsSYeHa TUCKPELiHUM ITOBHOBAXEHHSIM Cy0’€KTa BJIaJHUX MOBHOBA)XEHD Ta MOXJIMBOCTI 1 MEXi BTPY-
YaHHS Cy[y B aJMiHICTPaTHBHHUH po3Cyn cy0’ €KTa BIaJHUX MOBHOBaXeHb. [IpoaHanizoBaHO CymnoBY NpakTHKy Bepxo-
BHOro Cyy B YacTHHI TUCKpPELiHHUX MOBHOBAXXEHb. 3p00JIEHO BUCHOBOK, 1110 BepxoBHuit Cyr cBO€IO CyIOBOIO IPAKTH-
KOIO HAMara€ThCsl 3alIOBHUTH MPOTAJIMHH LIOJ0 BiJICYyTHOCTI HAJEKHOTO 3aKOHOAABYOTO PETYIIOBAHHS ITUTAHHS,
TIOB’SI3aHOTO 3 JUCKPELiHHUMH TOBHOBAXEHHSIMH 1 CITIBBIJHOIICHHSM JUCKpeIii cymy Ta AUCKpelii cy0’ekTa BIaJIHUX
MOBHOBa)XeHb. [IpoTe 1aHa cyjj0Ba IpakTHKa He 3aBKAN MOXKe OyTH ITOBHICTIO OHOpiAHOI0. Haromomryerscst Ha HE0O-
ximHOCTI puiHATTS BepxoBHOIO Pagoto YkpaiHu BiIOBIAHOTO 3aKOHY 3 METOIO KOMITJIEKCHOTO BPETYJIIOBAHHS JAHOTO

IIUTaHHA.

KaiouoBi cioBa: muckperiist, TUCKpeniliHi MOBHOBaXXEHHs, Cy0’ €KT BJIQJHUX MTOBHOBaXKeHb, BepxoBHuii Cyn, no-

CTaHOBA.

IMocTanoBka npodaemu. Crarrero 19 Koncruryrii
VYkpainu nependaueHo: «Opranu qepKaBHOT BT Ta
OpTaH{ MICIIEBOTO CaMOBPSyBaHH!, iX 0CaI0Bi 0co0H
3000B’s13aH1 JIATH JIMILIE HA MIiACTaBl, B MEXaxX IMOBHO-
Ba)KEHb Ta Yy Crocio, mo nepeabadeni Koncturymiero ta
3akoHaMu Ykpainmy. [IpoTe qoCUTh YacTo TaHa KOHCTHU-
TyLilfHa HOpMa Ha MPaKTHII mopyuryeTses. Lle smymrye
TPOMAISIH 3BEPTATUCH JI0 aMIHICTPATHBHOTO CYyIy 3a
3aXHCTOM MOPYIICHOTO MpaBa.

SIk HACIMOK KIIbKICTh 3BEpPHEHb TPOMAJISIH JI0 ajl-
MIHICTPATUBHOTO CyIy MOCTIHHO 301MbIMIy€eTHCA. Y
3B’S3KY 31 3HAYHUM HaBaHTaKCHHSM, 301IBIICHHSIM
KiJIBKOCTI 3BEPHEHb, CTPOKH PO3IISTY aAMiHICTPaTHBHOT

crpaBH, nependadeni ct. 193 KAC Ykpainu 1ocuth
4acTO MOPYIIYIOTHCS aJMiHICTPaTUBHUMH CyAaMU i
cIpaBa He PO3MISAAETHCS B PO3YMHI CTPOKH.

[Ipu oMy onHiI€rO 3 HAWOUIBIT TPOOJIEMHHX KaTe-
ropiil cropiB y aJIMiHICTPAaTUBHUX CyAaX € CIOPH, SAKi
CTOCYIOThCA NUCKPEUiHHUX MOBHOBaXXEHb Cy0’€KTa
BIIAJIHUX MMOBHOBAXCHb. B Takux criopax mo3uBad mpo-
CHUTb SIK TIPABWJIO BU3HATH Jii (0e3isUTbHICTE) Cy0’€KTa
BJIaIHUX ITOBHOBAXKCHB MTPOTUIIPABHUMU Ta 3000B’sI3aTH
BUYMHHUTH IIE€BHI il

VY cBOIO yepry aJMiHICTPATUBHHUE CYI SIK ITPABHUIIO
BU3HA€E JHii NPOTHIPaBHUMH, alie MPU LbOMY HE
3000B’s13y€ Ccy0’€KTa BIaJHUX MOBHOBAXKEHb BUMHHUTH
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MeBHI i1 Ha KOPUCTh MMO3WBava, MOCHUIIAI0YNCh Ha JTUC-
KpemniifHi MOBHOBaXXEHHsI OPTaHiB Aep>KaBHOI BIAIH Ta
OpraHiB MiCIIEBOTO CaMOBPsITyBaHHS, 1X MOCaTOBUX OCi0
MIPH NPUAHSTTI BiAMOBIIHOTO pillleHHA. B moganemomy
IPOMaISIHU BUMYILICHI BUTPAaYaTH YUMAJIO 9acy i KOIITIB
HAa BiJIHOBJIEHHS MOPYILIEHOTO MpaBa.

[TpoGirema 3arocTprOeThCS ¥ 3B SI3Ky 3 THM, IO HA
ChOTOJHI BiZICYTHS €JMHA, YiTKa 1 MOCJIiIOBHA CyJ0Ba
MPaKTHKa 10 JaHoMY MuTaHHO. Cynu B OHUX 1 THX XKe
CUTYAIISX JIIOTh 10 pisHOMY. [Topsiz 3 1M, mpodeMoro
TaKOX € BiZICYyTHICTh 3aKOHOJABYOTO BU3HAYCHHS TAKOTO
TIOHATTS SIK «JUCKPELiiiHI TOBHOBAXEHHS.

AHaJi3 ocTa”Hix nochaigkens i nydaikaniii. B
CyJacHil HayKOBil JIiTepaTypi MUTAHHIO AUCKPEIiHNX
MMOBHOBaXK€Hb Cy0’€KTa BIAaJHUX [TOBHOBaXKEHb MPH-
cBsrueHi npani benkina JI.M., Boituyka M. 1., Benrepa
B. M., Biracora A.O., I'pias A. A., 3omnorapsoBoi M. K.,
Marnu C. O., [Tanosa I. B. Crapuka A. M., Tapacenka
T. M., ®enuyka C. 1., Ta in. [Topsia 3 mum npoOieMHIM
MUTAHHAM iHCTUTYT TUCKpeLii cy0’ekTa BIaJHUX IIO-
BHOBa)XEHb, aHANI3y CylOBOi MPakTUKH BepXxoBHOTO
Cyny npuzisieHa He JOCTaTHS yBara.

MeTo10 CTATTi € Ha OCHOBI Cy/IOBOi IIpakTHUKHU Bep-
xoBHOTO Cyay JAOCTIANTH MUTAHHS, OB’ sI3aH1 3 JIKC-
KpeUiHNMH MMOBHOBAXCHHSIMH, 3’ ICyBaTH MOXKIIUBI
MeXi BTpy4aHHS CyAy B aAMiHICTPAaTUBHHH PO3CYA
cy0’eKkTa BIIaJJHUX TIOBHOBAXEHb.

Buxnaa ocHoBHoro marepiany. BpaxoByroun He-
BU3HAYCHICTh HAa 3aKOHOJABYOMY PiBHI TAKOTO MOHATTS
K «IUCKPELish», TOUIIbHO 3BEPHYTUCH Y 3B’ SI3KY 3 IUM
JI0 HayKOBOI JIiTepaTypu. 30KpeMa BH3HAYECHHS TaHOTO
TepMiHy HamaeTbes B HOpuanuHiit eHnuknonexii (3a
3arayibHOMO penakiieto akan. [llemmydenka 0. C), aBro-
powm sixoro € B. b. ABep’stHOB.

B 2 tomi FOpuanunoi eHnmkionemii 3a3Ha4aeThCs:
«Jluckpeniiina Bnaaa (Bix ¢pani. Discretionnaire — 3a-
JICXKHUW BiJT BIACHOTO PO3CYAy) — Crocid peamizarii
myOsigHo1 (T06TO 3 OOKY AEpkaBH i MIiCIIEBOTO Camo-
BpsIyBaHHs) BJIa/IH, 33 IKAM BIJMOBIIHUI Cy0’ €KT Bia-
Jv (OpraH 4 1mocaioBa ocoda) 3aCTOCOBYE Ha/IaHi HoMy
B MEXKax 3aKOHY ITOBHOBaYKCHHS Ha BIIACHUH po3cyn, 06e3
HEOOX1IHOCTI y3Tro/KeHHs y Oyab-siKiii opMi CBOIX it
3 IHIIAMU cy0’ekTamu. LI MOBHOBa)KEHHS HA3UBAIOTHCS
Juckpenidaummy [7, ¢. 195].

[TeBHOWO crpo6OO0 3aMOBHUTH MPOTAJIUHY LIOJ0
BIJICYTHOCTI 3aKOHOJIAaBUOTO BH3HAUCHHS TEPMIHIB «JIHC-
KpeLisy, « TMCKpEIiiiHi TOBHOBaXXEHH» € Haka3 MiHic-
tepcrBa roctuii Big 24.04.2017 Ne1395/5 «IlIpo 3aTBep-
JOKEHHST MeTo0J10Ti1 MpOBeIeHHS aHTUKOPYITIiHHOT
excneptusn». 3o0kpema B 1. 1.6 Hakasy 3a3HadaeThcs:
«JluckpeniiiHi MOBHOBaXXEHHS — 11€ CYKYIHICTh IpaB Ta
000B’sI3KiB OpTraHiB JIEP’KaBHOT BJIaJH Ta MICIEBOTO
CaMOBpsyBaHHsI, 0Ci0, YTOBHOBKECHUX Ha BUKOHAHHS
byHKUIH qepxaBu a00 MICIIEBOTO CaMOBPSIyBaHH, 110
HAJaf0Th MOXKIIMBICTh HA BIACHHUH PO3CYI BU3HAUYUTH

MTOBHICTIO a00 YacTKOBO BHUJ 1 3MICT YIpPaBIiHCHKOTO
pimmeHHs, siKe MpuiiMaeThCs, a00 MOXKINBICTE BUOOPY Ha
BJIACHUN PO3CYJl OHOTO 3 JEKIIbKOX BapiaHTIB ympas-
JTIHCHKHX PillleHb, TepeadaueHInX HOPMAaTHBHO-TIPABO-
BUM aKTOM, TPOCKTOM HOPMAaTHBHO-TIPABOBOTO aKTay
[2].

3 METOX KOHKpeTH3allii JaHOTO MOHSTTS B 1.2.4
Hakasy 3a3HaualoTbesl IICTh O3HAK IHCKPEIiHHUX
MIOBHOBaXEHb. Y CBOIO UEPry aJMiHICTPATUBHI CyAU
HAJar04Ydl BH3HAYCHHS TEPMiHY «IUCKPEIiifHI TOBHO-
BaOKEHHS» JIOCHUTh YaCTO IMOCHIIAOTLCS Ha Pexomenartii
Komitery MinicTpiB Pagu €spomnu Ne R(80) 2.

30KkpeMa MO)KHA MPUBECTH K MPHUKIAA 3 €IHHOTO
JIEPKABHOTO PEECTPY CYIOBHX PIllICHb YaCTUHY OJHOTO
3 «TUIOBUX» CYIOBHUX piieHb: «Y Pexomennartii Komi-
tety MinictpiB Pagn €sponu NR(80)2, sika npuiiHsara
Komiterom 10 11.03.1980 Ha 316-ii Hapasi, HaBeIeHE
MOHATTS JUCKPEIIIHNX TTOBHOBAXEHB, BiJIIIOBITHO JI0
SIKOTO Tl TUCKPELiIHHUMHY TOBHOBKEHHSMH CIIJT PO3Y-
MITH TIOBHOBQ)XEHHSI, SIKi aIMiHICTPAaTUBHHUI OpTaH, pH-
HMaroun pillieHHs], MOXe 3/11HCHIOBAaTH 3 TIEBHOIO CBOOO-
JOI0 PO3CYAY, TOOTO, KOJH TaKUH OpraH MOXKE OOUpaTH
3 KUTbKOX IOPUANYHO IOMYCTUMHUX PIIlICHb Te, SKe BiH
BBa)ka€ HaMKpalluM 3a JaHUX 0OCTaBUH.

To6TO, AUCKPEIIHHUMHU € MTOBHOBAXECHHS Cy0’€KTa
BJIQJIHUX TIOBHOBaXXCHb OOMpATH Y KOHKPETHIH cUTyarii
MiX albTepHATHBAMH, KOXKHA 3 SKHX € MIPABOMIPHOIO.
[IpukaamoM TakuX MOBHOBAYKCHB € MOBHOBAYXXCHHS, SIKi
3aKpiIUICH] Y 3aKOHO/IABCTBI 13 3aCTOCYBAaHHSIM CIIOBa
«MOXKE».

JluckpeniitHi MOBHOBa)KEHHS — 1€ CYKYITHICTh MTPaB
Ta 000B’SI3KiB OPTaHiB JIEP)KABHOI BIIJHM Ta MIiCIIEBOTO
CaMOBpSIyBaHHs, 0Ci0, YIIOBHOBKEHUX HAa BUKOHAHHS
(byHKIIN TepkaBH a00 MiCIIEBOIO CAMOBPSAYBaHHS, 110
HAJa0Th MOXKJIMBICTh HA BIACHUH PO3CYX BU3HAYUTH
MOBHICTIO 200 YaCTKOBO, BH/I 1 3MICT yNpaBIiHCHKOTO
PpIIICHHS, sIKe TPUHMAETHCS, a00 MOXKIIUBICTE BUOOPY Ha
BIIACHHUU PO3CYJl OJTHOTO 3 JIEKIJTHKOX BapiaHTIB ympaB-
JTIHCHKUX PIlIEHb, epe10adeHNX NPOEKTOM HOPMaTUB-
HO-IIPAaBOBOTO akTa. A TOMY 3aJO0BOJICHHS MO30BHUX
BHMOT IO 30008’ sI3aHHA BiAMOBI1aua Mpu3Be/e 10 ITi/1-
MiHU CylIOM KOMIIETEHIIi BiAMOBigaya, MepeTsIryBaHHS
Ha cebe oro QyHKIi» [6].

B nomanpimoMy ajMiHICTpaTHBHI CY[U K TPABUIIO
3000B’513yI0Th Cy0’€KTa BJIa[HUX OBHOBAXKEHb ITOBTOP-
HO PO3IIIHYTH T€ UM iHIIE MUTAHHS Ta IPUHHSITH pi-
IIICHHS 3 BpaXyBaHHSM IIPaBOBO]I OI[IHKH CY/y, BACHOBKIB
HaBEJICHUX B MOTHBYBAJIbHIIl YaCTHHI CY[JOBOTO pillleH-
HSL.

3BaXKar0uM Ha aKTYaIBHICTh B I[LIOMY TIMTAHHS CITiB-
BIJTHOIIEHHSI AUCKPeIlii cyay i JUCKpeLii cy0’ekTa BIaj-
HUX ITOBHOBA)KCHB IIPH BUPILICHHI B IIEPITY Yepry aaMi-
HICTPaTUBHUMH CyJaMH COIliaJIbHUX CIIOPIB, TOCUTH
I1ikaBl BUCHOBKH 3 IIbOTO NPHBOY Oynu 3pobieHi Ha 11
MixHapomgHOI HAYKOBO-IIPAKTUIHOI KOH(pEpEHIIil Ha
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Temy «CollianbHi paBa Ta iX 3aXUCT aIMiHICTPATHBHUM
CyIIOM», sIKa TPOXOAMJIa B OHIalH-pesxkuMi 03 BepecHs
2020 poxky.

Jlana koH(bepeHIIis BixOyIack 3 iHimiatueu Kacarriii-
HOTO aJAMIHICTPaTHBHOTO Cyly y ckiaai BepxoBuoro
Cyny.

ApPryMEHTYIOUH CBOIO ITO3MIIIIO MO0 JUCKPEIIHHIX
MIOBHOBaXxkeHb wieH Buioi paau npasocynas O. Ipynu-
ByC 30KkpemMa 3a3HauuB: «llig epexTuBHUM criocoOoM
CYIOBOTO 3aXHCTY CIIiJl pO3YMITH TaKuH, sIKUi TPU3BO-
JIUTH 10 MOTPIOHUX pe3yNbTaTiB, HACTIAKIB, Aa€ HaH-
Oinpmnii epexr. TakuM 4uHOM, e(heKTUBHHIA C1OCiO
3aXHCTy TIOBHHCH 320€3IIeUNTH TOHOBJICHHS ITOPYIICHO-
ro mpasa, OyTH aJlcKBaTHUM HasiBHUM OOCTaBHHAM Ta
BUKJITIOUATH MOJAJIbIIE 3BEPHEHHS JI0 CYly 3a 3aXHUCTOM
mopyIeHux mnpas. JKOMTHUM YHHOM HE CTABISAYU Mif
CYMHIB IHCTHTYT IUCKpEIii cy0’€KTa BIaJHUX ITOBHO-
Ba)XE€Hb B a/IMIHICTPAaTUBHOMY CYOYHHCTBI, HATOJIOIIY,
10 3 METO €(PEKTHBHOTO 3aXHCTy MOPYIIEHOTO COIli-
aJIbHOTO MpaBa 0CcoOW Ta 33U YHEMOXKJIUBICHHS T10-
JaNbIIOTO MOPYIIEHHS IpaB ocoOu 3 00Ky cy0’ekTa
BIIAIIHUX TIOBHOBa)KEHB, CyIl MOXKE JOIYCTUTH BTPYyYaH-
HS B MEXi aJIMiHICTPAaTUBHOTO PO3CY/y TAKOTO Cy0’€KTa.
[Mopsiz 13 uuM, Take BTpy4aHHs Ma€e OyTH BUIIpaBIaHUM
MPIOPUTETHICTIO TPaB i CBOOO JIFOJUHU B KOHTEKCTI
BEPXOBEHCTBA ITPaBa HaJl aJIMiHICTPATUBHUMHU IPOIICY-
pamm» [1].

Bxka3zana Touka 30py uineHa Bumioi pagu npaBocynis
O. TlpyauByca 3arajioMm y3rofKyeTbcs 3 Cy4acHOIO Cy-
JI0OBOIO MpakTuKor KacanidHoro aaMiHiCTpaTUBHOTO
cyny y ckiani Bepxororo Cymy. [1pu oMy omHuM 3
MepIInX CYIOBUX pimieHb BepxoBHoro cyny Ykpainu, B
SIKOMY HaroJIoIlyBaJloCh Ha e(heKTUBHOMY CIOc00i Bif-
HOBJICHHS IOPYIICHOTO TIPaBa, KU BUKIIOYAB OH TIO-
BTOPHE 3BEPHEHHS JI0 CY/Ly € IOCTaHOBa B 16 BepecHs
2015 poky y cmpasi Ne 826/4418/14.

Lliero mocTaHOBOO CKACOBAHO IMTOCTAHOBY KHiBCHKO-
TO anemsAmiiHOTO aAMIHICTPaTUBHOTO Cyy Bix 18 Bepec-
Hs1 2014 poky, yxBanu Buioro aaMiHiCTpaTUBHOTO CYLy
VYkpainu Big 22 ciuasg ta 16 xBitHsa 2015. [To30BHI BU-
MOTH 3aI0BOJIEHI YaCTKOBO.

BaxnmBuM nipu IboMy OYyJ10 Te, 10 KOJETis CY/IJIiB
CymoBoi majatu B aqMiHICTpaTHBHUX clipaBax Bepxo-
BHOro Cyny Ykpainu 3a3Haunna: «Croci0 BiITHOBICHHS
MOPYIIEHOTO MpaBa Ma€e OyTH e(EeKTUBHUM Ta TaKHUM,
SIKMI BUKITIOUAE TIONAJTBIIN TIPOTHIIPABHI PIIICHHS, i1 Yu
0e3MisITbHICTE CY0’ €KTA BIIaJJHUX MIOBHOBAXXEHb, 4 Y BH-
MaJKy HEeBUKOHAHH:, a00 HEHaJIe)KHOTO BUKOHAHHS Pi-
IICHHS He BUHMKAJIa O HeOOXiHICTh TOBTOPHOTO 3BEp-
HEHHS JI0 CYAY, a 3IHCHIOBAJIOCS IPAMYCOBE BUKOHAHHST
pitmenHs» [3].

ITocTanoBoro BepxosHoro Cyny Ykpainu 0yio
3000B’43aHO TIpaBoOHAcTyMHHUKA [1iBIeHHOT MUTHUIT
MinicrepcTBa 10x0/iB 1 300piB Ykpainu - OecbKy MUT-
Huio JlepxaBHOi (hickanbHOT CyKO0u YKpaiHu mpu-

WHSATH BICHOBOK IIPO IOBepHEHHS 3 eprkaBHOTO OIO-
IDKeTy YKpaiHU TOBapHCTBY 3 OOMEKEHOIO BiIOBiTab-
HICTIO «ACKOI-YKpaiHa» cyM HaAMipHO CILTa4€HOTO
I1/IB Ta BBi3HOr0 MUTa Ta MOAATHU HOIO AJIs1 BUKOHAHHSI
lonoBHOMY ympaBiiHHIO JlepkaBHOT Ka3HA4YeHChKOT
ciryx0u Ykpainu B Opnechbkiit 06macTi.

CydgacHa cynosa npaktika BepxosHoro Cymy B gac-
THHI TACKPEIiHHUX TTOBHOBaXXCHD HE 3aBXK/IHU € OJHO-
pinHOI0. B 0HUX BUNIAKAX Cyl MOXKE CBOEIO TMOCTAHO-
BOIO 3000B’513aTH Cy0’€KTa BIaJHUX OBHOBAaXEHb I10-
BTOPHO PO3TIISHYTH PIIIICHHS 3 BPaxyBaHHS MPaBOBOI
no3uuii cyay. B iHmmx Bumaakax cyn oduparouu egex-
THUBHHMH 3aci0 BIAHOBJECHHS MOPYINIEHOTO Mpagpa,
3000B’513y€ BiJIMOBiIada — Cy0’€KTa BIaJHUX [TOBHOBA-
JKeHb, BUYMHUTH HA KOPUCTH MO3MBAYa MEBHI Jii NUITXOM
HaJIaHHS JO3BOJY, IPUHAHSITTS PIMICHHS 1 T. II.

Sk mpukiag MOXHA MPUBECTH TOCTaHOBY Bepxo-
BHoro Cyay Bix 16 TpaBHs 2019 poky y cnpasi Ne
826/17220/17 1 mocranoBy Bix 11 mororo 2020 poky y
crpasi Ne0940/2394/18.

3okpema 16 tpaBHa 2019 pokxy Bepxosuuii Cyn
PO3IISIIAB B MOPSAKY IMHCEMOBOTO TIPOBAIXKCHHS Kaca-
niiiHy ckapry ['onoBHoTO ynipasmints Jlepxreokagactpy
y KuiBcekiit obnacti Ha pimeHHs OKpy>KHOTO aAMiHi-
cTparuBHoro cyny micta Kuesa Bin 05 yunas 2018 poky
Ta nmoctanoBy lllocToro anensiiiHOro aJaMiHiCTPaTHUB-
HOoro cyay Bix 29 xoBTHa 2018 poky y cmpasi
Ne826/17220/17 3a mozoBom OCOBA 1 1o I'osoBHOTO
yopaBiiHHs Jepxreokanactpy y KuiBcbkiii obmacri,
PO BU3HAHHS MPOTUIPABHUMU il Ta 3000B A3aHHS
BYMHUTH TIeBHI Ai1 nutsixoM Haganas OCOBA 1 no3sin
Ha PO3pOOKy JTOKYMEHTAIII 13 3eMJIEyCTPOIO MO0 BiJl-
BEJICHHS 3eMeJbHOT AUISHKU y BIACHICTb, /IS BEJCHHS
0COOHUCTOTO CEITHCHKOTO FOCTIONAPCTBA.

Pimrernssm OKpy>XHOTO aJMiHICTPATHBHOTO CYIy
micta Kuea Big 05 nunas 2018 poky, 3anumeHum 0e3
3MiH noctanoBoro [llocToro anensminHoOro aaMiHicTpa-
TUBHOTO cyy Bix 29 sxoBTHs 2018 poKy, aaMiHICTpaTHB-
Huit mo3oB OCOBA 1 3amoBosieHO0. 3 IUM HE MOTOMB-
cs Bepxosuwmii Cyn. Ha mymky wneniB konerii Kacamiii-
HOTO aJMIHICTPAaTUBHOTO CYIy «HAJICKHUM CITIOCOOOM
3aXUCTY, HEOOXiTHUM ]IS TIOHOBJICHHS MPaB MMO3MBaua,
B JIaHOMY BUTAJKYy € caMe 3000B'sI3aHHsI BiIIIOBigada
MTOBTOPHO PO3IVISTHYTH IUTAHHS OO0 HAaAaHHS T03BOITY
Ha PO3pOOKY MPOEKTY 3eMJIEyCTPOIO 100 BiJBEICHHS
3eMeNbHOI TUISSHKY IS BEACHHS OCOOUCTOTO CEeJIsH-
CBKOTO TOCIIOJAPCTBA 13 MPUUHATTSIM BiJAMOBIIHOTO
BJIQIHOTO PIllICHHS, 10 3aJIMLIMIIN 11033 YBarow Cyau
MOTIepEeTHIX IHCTaHIIH» [4] .

11 mororo 2020 poky BepxoBuwii cyn po3riisgas y
BIIKPUTOMY CYIOBOMY 3acCiflaHHi y KacalifHoMy II0-
psAaKy amMmiHicTpaTuBHY crpaBy Ne0940/2394/18. 3o-
kpema 13 rpynus 2018 poky ToBapucTBO 3 7OAATKOBOIO
BiJINIOBiJaNBbHICTIO «PoratnHmicok» 3BepHYJIOCA B Cya
3 aJMiHICTpaTHBHUM MM030BOM 110 IBaHO-DpaHKiBCHKOT
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00JIacHOT paii , B IKOMY IPOCHIIO 3000B’ SI3aTH ITOBTOP-
HO PO3DJISIHYTH 3asBY MPO HaJaHHS TiPHUYOTO BiJIBOIY
nust po3poOku IliBHIuHO-3axiqHO0T qinsHKH MocKaiB-
CBKOTO POJIOBHINA TMICKY Ta MPHHHATH PIIICHHS MPO
HaJlaHHs TIPHUYOTO BiBOAY I po3poOku IliBHiuHO-
3aximHo1 AUITHKE MOCKaTiBCHKOTO POJIOBHINA ITICKY.

PimennsM [BaHO-DpaHKiBCHKOTO OKPYKHOTO aIMi-
HicTpaTtuBHOTO cyny Bim 12 kBitusa 2019 poky aamiHi-
CTPaTUBHMIA TO30B 33JOBOJIEHO YacTKOBO. Biamnosigaua
3000B’513aHO TIOBTOPHO PO3TVISIHYTH 3asBYy MO3MBava. 3
UM He TIoroiuBcsi BocbMuii anensimiiiHui aqmiHicTpa-
TUBHUH Cyl, AKUH nocTaHoBoto Bix 13 cepmus 2019
poky anensniiny ckapry T3/IB «PoraTuniicok» 3a10-
BOJIFHUB IMOBHICTIO. 30008 a3aH0 [BaHO-DpaHKiBCHKY
oOnacHy pajay NpUAHATH pillleHHS Ipo HagaHHs Tosa-
PHUCTBY 3 JOJIATKOBOIO BiJNOBiNAIbHICTIO «PoraruHmi-
COK» TipHHYOTO BiBOMY.

Bepxosuuit Cyn mocranoBy BocbMoro anensitiiHo-
ro agMmiHicTpaTuBHOTO cyay Bia 13 cepmast 2019 poky
3aqummB 0Oe3 3MiH, OCKUIBKH PIIICHHS CyRy amessmiii-
HOi iHCcTaHMil y il cripaBi Oys0 3aKOHHKUM Ta OOTPYHTO-
BaHUM. Unenwu xoserii KacariiHoro aqMiHiCTpaTHBHOTO
Cyly 3a3HAYMJIM, 110 TOHATTS AUCKPEIiIHUX MOBHOBA-
JKeHb HaBefieHe y Pexomennaunisx Komitety MiHicTpiB
Pamu €Bpormr Ne R(80)2.

«[Ipote muckpeliiiHi MOBHOBaXEHHS B OLIBII BY3b-
KOMY PO3YMiHHI — 116 MOXJUBICTb JISTH 32 BJIACHUM
PO3CYIOM, B MEKax 3aKOHY, MOXKIIHBICTh 3aCTOCYBaTH
HOPMH 3aKOHY Ta BUYMHHUTH KOHKpeTHi aii (abo niro)
cepen 1HIIMX, KOKHI 3 IKMX OKPEMO € BiTHOCHO Mpa-
BWJIBHUMU (3aKOHHUMHU). JIUCKpEIiIHHUME € TIPaBo
cy0’€eKTa BIaJHUX TOBHOBAKCHb OOMPATH Y KOHKPET-
Hil cuTyalii MiX ajJpTepHaTUBAMH, KOXKHA 3 SIKUX €
paBoMipHOIO» [5].

[Ipu pomy BepxoBauit Cyx Haronocus, Mo AuC-
KpeliiiHi MOBHOBAXKCHHS 3aBXKI1 MAlOTh MEXKi, BCTAHOB-
JIEH]1 3aKOHOM. AHAJIOT14YHA MMO3UIlis BUKJI/ICHA, 30Kpe-
Ma, y moctaHoBax BepxoBHoro Cyny Bix 23 ciuns 2018
poky y crupasi No208/8402/14-a, Bin 29 6epesns 2018
poky y cipaBi Ne816/303/16, Bix 06 6epesns 2019 poxy
y cripaBi Ne200/11311/18-a, Bix 16 TpaHs 2019 poky y
crpasi Ne818/600/17 Ta Bix 21 nuctomama 2019 poky y
crpaBi Ne344/8720/16-a.

HaromicTth, y il cripaBi, BiJNOBiga4 MOMHUJIKOBO
BB2)XKaB CBOi MOBHOBAXXCHHS JTHCKPEIIHHUMU. AJKe
BIJIMOBIJ1a4 HE HAJIJICHUI TOBHOBAXKEHHSIMH 33 KOHKPET-
HUX (DaKTHYHUX OOCTAaBHH JISTH HE 3a 3aKOHOM, a Ha
BJIACHHM PO3CYII.

BucnoBku. Takum YMHOM Ha choronHi BepxoBHuit
Cy/I CBOEIO CYTOBOIO TIPAKTHKOKO HAMATra€ThCs 3aIIOBHH-
TH MPOTAJMHH MO0 BiJICYTHOCTI HAJIGKHOTO 3aKOHO-
JABYOTO PETYIIOBaHHS MUTAHHS, OB’ S3aHOTO 3 JHC-
KpEeiHHIMHU MOBHOBAXCHHSMH 1 CIIBBIIHOIICHHSM
IFICKpeii Cyay Ta TUCKpeii cy0’ekTa BIa HIi TOBHO-
BaxkeHb. [IpoTe JaHa cy[oBa MPaKTUKa HE 3aBKI1 MOXKE
OyTH TIOBHICTIO OJTHOP1THOO.

3BaXkarouM Ha 3HAYHY KiJIBKICTh CIIPaB, TTOB’I3aHUX
3 IUCKPEUiHHUMH MMOBHOBAYXXCHHAMH 1 BiZICYyTHICTIO Ha-
JISKHOTO 3aKOHOJIABUOTO PETYJIFOBAHHS JTAHOTO MATAHHS,
Ha 4aci € npuiHATTS BepxoBHOW Panoro BilmoBigHOTO
3aKOHY 3 METOI0 KOMIUIEKCHOTO BPETYJIIOBaHHS JAHOTO
NMUATAHHS, BU3HAYCHHS MTOHATTS «IMCKPEIiiHI MTOBHO-
BaXeHHs». lle y CBOIO 4epry macTh OPIEHTHUPH
Cy0’€KTaM BJIaJHUX MMOBHOBAXXEHB Ta CyJaM, MO0 TOTO
SIKUM caMe YMHOM HEOOX1JHO JiSITH B KOHKPETHHX CH-
TyaIlisIX Ta 3MEHIIUTH KUTBKICTh CIIPaB B CyJax, CIIPHs-
TUME HaJIS)KHOMY 3aXUCTY MpaB Ta 3aKOHHUX 1HTEPECiB
(hi3MYHKUX Ta FOPUIUYHHX 0Ci0.
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BOBK IOPUI

KaHIUIAT IOPUINIECKUX HAYK, TOIEHT, MOIEHT Kadeaphl BOCCTAHOBUTEIHLHOTO TPABOCYAMSI M YaCTHOU
JNETEKTHBHOH eATENbHOCTH HalMoHaTBHOTO YHUBEPCUTETA BOJHOTO XO3SHUCTBA M TPUPOIOTIONH30BAHHUS

UHCTUTYT JUCKPEIIMA CYBBEKTOB BJIACTHBIX IIOJTHOMOYHAM
B AIMUHUCTPATUBHOM CYJOIIPOU3BOJICTBE

CraThs OCBSIICHA TUCKPEIIMOHHBIM IIOJIHOMOYHSIM CYOBEKTa BIIACTHBIX TTOJTHOMOYHH, BO3MOXKHOCTSIM ¥ TIpeeIaM
BMEIIATENBCTBA Cyla B aIMHUHUCTPATHBHOE paccykIeHne cyopekTa. [Ipoananmm3npoBana cyaeOHas nmpakTuka BepxoBHOTO
Cyna B 9acTH JUCKpPEIMOHHBIX mosHoMounit. CaemnaH BeIBoA, uTo BepxoBHsIit Cyn cBoel cyneOHON MPaKTUKOMN ITBITACTCS
BOCITIOJTHUTH POOEITBI OTHOCUTENFHO OTCYTCTBHS HAAJICKAIIETO 3aKOHOIATEIBHOTO PETYINPOBAHUS BOIIPOCA, CBI3AHHOTO
C TUCKPEIIMOHHBIMHA ITIOJITHOMOYHMSIMH F COOTHOIIICHHEM JUCKPENNH Cy/1a U TUCKPEIH CYOBEKTa BIACTHBIX MTOJTHOMOYHH.
OpnHako ganHas cyaeOHas MpakTUKa HE BCET/Ia MOXKET OBITh TIOJTHOCTHIO O HOpOoAHOU. [ToguepkuBaeTcst HEOOXOIUMOCTh
npuHATUs BepxoBHOU Panoil YKkpauHbel COOTBETCTBYIOIIETO 3aKOHA B LIEJISX KOMIUIEKCHOTO YPEryJIUpPOBaHUs JaHHOTO
BOIIpOCa.

KiroueBrbie c10Ba: qUCKpEIHs, JUCKPEIIMOHHBIC MTOJTHOMOYHS, CYOBEKT BIACTHBIX MOITHOMOUU#, BepxoBHsriii Cy,
ITOCTaHOBJICHHUE.
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PhD, Associate Professor, Department of Restorative Justice and Private Detective Activity of the National
University of Water and Environmental Engineering

INSTITUTE OF DISCRETION OF THE SUBJECT OF AUTHORITY
IN ADMINISTRATIVE JUDICIARY

Problem setting. Article 19 of the Constitution of Ukraine provides: “Public authorities and local governments, their
officials are obliged to act only on the basis, within the powers and in the manner prescribed by the Constitution and laws
of Ukraine.” However, quite often this constitutional norm is violated in practice. This forces citizens to apply to the
administrative court for protection of the violated right.

As aresult, the number of citizens’ appeals to the administrative court is constantly increasing. Due to the significant
workload, the increase in the number of appeals, the terms of consideration of the administrative case provided in Art.
193 of the Code of Administrative Procedure of Ukraine are often violated by administrative courts and the case is not
considered within a reasonable time.

At the same time, one of the most problematic categories of disputes in administrative courts are those concerning
the discretionary powers of the subject of power. In these disputes, the plaintiff usually asks to recognize the actions
(inaction) of the subject of power illegal and oblige to take certain actions.

The administrative court usually finds the actions illegal, but does not oblige the subject of power to take certain
actions in favor of the plaintiff, referring to the discretionary powers of public authorities and local governments, their
officials in making the decision. In the future, citizens are forced to spend a lot of time and money to restore the violated
right.
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The problem is exacerbated by the fact that there is currently no single, clear and consistent case law on this issue.
Courts in different situations act differently. In addition, the lack of a legislative definition of “discretionary powers” is
also a problem.

Analysis of recent research and publications. In the modern scientific literature, the works of Belkin L.M., Boychuk
M.L, Wenger V.M., Vlasov A.O., Grin A.A., Zolotareva M.K., Magda S.O., Panov G.V., Staryk A.M., Tarasenko T.M.,
Fedchuk S.I., and others are devoted to the question of discretionary powers of the subject of power. Along with this
problematic issue, the institution of discretion of the subject of power, analysis of the case law of the Supreme Court is
not given enough attention.

The aim of the article is to investigate issues related to discretionary powers, determine the possible limits of court
interference in the administrative discretion of the subject of power, based on the case law of the Supreme Court.

Results and discussion. In modern conditions, a significant number of cases in administrative courts are related to
the discretionary powers of the subject of power. These are mostly social disputes. Given the uncertainty of such a concept
as “discretionary powers”, the courts refer in their decisions to the Recommendation NR(80)2 of the Committee of
Ministers of the European Council, adopted by the Committee 10 on 11" of March 1980 at its 316th meeting, according
to which discretionary powers should be understood as the administrative body, in making decisions, may exercise with
a certain discretion. The above means, that such a body may choose from several legally admissible decisions the one,
that is considered to be the best in the given circumstances. At the moment, there is a certain case law of the Supreme
Court regarding the discretionary powers of the subject of power.

Conclusions. The Supreme Court’s case law seeks to fill the gaps in the lack of proper legislative regulation of the
issue of discretion and the relationship between the discretion of the court and the discretion of the subject of authority.
However, this case law may not always be completely homogeneous.

Given the significant number of cases related to discretionary powers and the lack of proper legislative regulation of
this issue, it is time for the Verkhovna Rada to adopt a law to comprehensively regulate this issue, defining the concept
of “discretionary powers”. This may provide guidance to the authorities and courts on how to act in specific situations
and reduce the number of cases in the courts and will help to properly protect the rights and legitimate interests of
individuals and legal entities.

Keywords: discretion, discretionary powers, subject of power, Supreme Court, ruling.
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