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CYIJIBCHKHI AKTUBI3M B YKPATHI:
MEPEBATH, PU3WKHU TA IOPUJIUYHI MEXKI

VY miii crarTi po3mIsIaeThCst PEHOMEH CyI0BOTO aKTHBI3MY B KOHTEKCTI YKpPaiHChKOI CHCTEMHM IpaBa. AKTyaJlbHICTh
[[bOI'0 MUTAHHS BUILIMBAE 3 KIIFOYOBOIO MPUHLIUITY KOHCTUTYLIHHOTO J1a1y — IOy ep>KaBHOI BIaM Ha TPHU TiIKH: 3a-
KOHOJIaBYY, BUKOHABUY Ta CyJ0By. OCHOBHHII OCTYJIAT HOTO MPUHIIMILY MOJISTAE B TOMY, III0 KO)KHA T1JIKa BJIAIM TOBUHHA
JUSTH B MEXax CBOIX IIOBHOBAYKEHb 1 HE BTPYYaTHCS B KOMIIETEHIIIO 1HIIMX TiIOK. HenoTpuMaHHs 1IbOro MpUHLHITY MOXE
HPU3BECTH 10 CEPUO3HHUX HACHIAKIB, TAKHX 5K y3ypHaLlis BJIaJIH, 0 OCOOIMBO BaXKIIUBO IJIs CYAOBOT BIIaJH, aJKEe BOHA
BUKOHYE POIib apOiTpa, 110 3a0e3edye BEpXOBEHCTBO [IPaBa.

CynoBuii akTHBI3M, y TAKOMY KOHTEKCTI, BUKJIMKA€E CEPHO3HI MMMTaHHS LI0JI0 TOTO, UM BiANOBIJA€ BiH MPUHIMITY HO-
JIUTy BIIQAW Ta Y HE 3arpoXKy€ BiH CTaOLIBHOCTI KOHCTHUTYIIIHOTO Jaxy. Y CTarTi PO3KPHUBAETHCS CYTHICTH CYJOBOTO
AKTHBI3MY 4epe3 aHali3 HOro BUTOKIB, CyYaCHHX ITIIXO/IB JI0 IIbOTO SIBUILA Ta HOTo pi3HUX (opM. OKpemMo 00roBopro-
I0TBCS IPUYMHY BUHUKHEHHS CYIOBOi aKTUBHOCTI, SIKi MOKYTh MaTH SIK MO3UTHBHI, TaK 1 HEraTHBHI HACIiKH. ABTOpKa
HaMaraeTbesi KIacu(iKyBaTH Pi3HI THIIN CYIOBOTO aKTHBI3MY, IETAIBHO PO3IVIAJAI0uN 1XHI IepeBaru Ta HeAONMIKH. 30-
KpeMa, BUCBITIIFOETHCS IPOOIIeMa TOT0, YH IIOBHHHI CYJUIi 3aMaTUCS «IIPaBOTBOPUICTIO 3 HYJISD», CTBOPIOIOYU HOBI FOPH-
JMYHI HOPMH Ha OCHOBI BIIACHOTO TIIyMa4eHHs 3aKOHY Ta BJIACHOTO PO3YMiHHS NPABHUX MPHHIIHUIIIB, IO € HA3BHYaHHO
aKTyaJIbHUM, OCKIIBKH Cy/I0BA CHCTEMa, 3 OHOTO OOKY, MOKJIMKaHA 3aXUILATH IIpaBa Ta CBOOOIN IPOMAJISH, ajie 3 IHIIO-
TO — He TIOBUHHA BUXOJHUTH 33 MEXI CBOIX IIOBHOBa)KeHb, MIAMIHAIOUN 3aKOHOAABUY Biaay. OcoOnmBy yBary aBTopka
HPUIIISE aHai3y YKpalHChKUX pealtiid, HaBOJsTYM KOHKPETHI MPUKIIAAN CYI0BOT IPAKTUKH, IO LTFOCTPYIOTh MIPOSIBH CY-
JIOBOTO aKTHBI3MY B HalliOHAIILHOMY KOHTEKCTi. Y CTaTTi MOPYIIYETHCS MMMTAHHS, UM € CYJJOBUH aKTHBI3M BHUITPABIAHUM
1 JOPEYHUM y MEXaX yKPaiHCHKOI MPABHOI CHCTEMH, YU BiH, HABIIAKU, MOKE IPH3BECTH JI0 3arpo3u Jectabinizaii npaso-
nopsaky. OcobnuBy yBary npuaiieHo nmosunii cyni B. B. Jlemaxa, sikuit nigkpeciroe HeoOXiHICTh OalaHCy MiX aKTHB-
HOIO POJUIIO CYIy Y 3aXHUCTi IIpaB IPOMaJIsH Ta JOTPUMAHHSIM NPUHLMITY [TOALTY Bia u. BBaxkaemo, 1110 Cy0Ba MpaBo-
TBOPYICTH Ma€ BUPIIIAIbHE 3HAYCHHS ISl PO3BUTKY IPAaBHOI CHCTEMH, aJXke BOHA JI03BOJISIE€ CYIy BIAIOBIJATH Ha BHU-
KITUKH CyYacHOCTI, IIPH I[-OMY 30epirarodr OCHOBHU FOPUANYHOI CTa0LITEHOCTI.

3anporoHOBaHO Pi3HOOIYHMH aHai3 1 3BayKeHI BUCHOBKH, SIKi CIIPSIMOBAHI Ha IIINOIIE pO3yMiHHS IPOOIIEM CyJJOBOTO
AKTHBI3MY Ta HOTO MICII B CydyacCHOMY TIpaBi YKpaiHH.

KurouoBi ciioBa: cynoBuid akTHBI3M, TIEPEBAry, PU3UKH, IPABO, PErYJIIOBaHHS, CyI0Ba MPAKTHKA.

IMocTanoBka nmpodsemu. [IpoGiema CyIiBCHKOTO
aKTUBI3MY B YKpaiHi € CKJIaJHOIO Ta OaraTrorpaHHoIo,
OCKIJTbKY BOHA TOPKAETHCS (PYyHAaMEHTAIBHHUX MIPUHIIN-
ITiB MPaBHOI CHCTEMH Ta (PYHKI[IOHYBaHHS CYJOBOI TJIKH
Bnaau. Cy/IiBCbKHAN aKTUBI3M Iepeadadae, mo Cyaii
MOXYTb BUXOIUTH 32 MEXI1 TpaAULiiiHOT poii apOiTpa Ta
AKTHBHO BTPYYATHCS B 3aKOHOTBOPYICTH IUIIXOM TIY-
Ma4deHHS 3aKOHIB a00 HaBITh CTBOPEHHS HOBHX HOPM.

Takui miaxig MOKEe MaTH SIK TO3WTHUBHI HACIIJIKH, 30-
Kpema, y BHIaJKaxX, KOJIM 3aKOHOJIaBYa BlIaaa He 3a0e3-
revye HAJISKHOTO IOPHIMYHOTO PEryIIOBaHHs, TakK i cep-
WO3HI PU3UKH JUIsI IPABOTIOPSIKY Ta KOHCTUTYIIHHOT
ctabinpHOCTI. ['070BHOIO TPOOIEMOIO € BH3HAYCHHS
MEX JIOIYCTHMOTO CY/JIIBCHKOTO aKTUBI3MY, a0M YHUK-
HYTH CUTYyalil, KOJIU CyIU MEPEBUIYIOTH CBOi IIOBHO-
Ba)XCHHSI, CTBOPIOIOYH 3arpo3y JUISl IPUHIIUITY MOJITY
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Biaju. Taka cuTyalliss MOKe NMPU3BECTH 10 y3yprarii
BN CyIOBOIO TUIKOIO Ta MOPYIICHHS OalaHCy MiX
CYIIOBOIO, 3aKOHO/IABYO0 1 BUKOHABYOIO T'JTKAMH BJIa IH.
3 iHmoro 60Ky, TaCHBHICTE CYIOBOI BIIAIH TAKOK MOXKE
CTaTy MpoOJIEMOI0, KOJIM 3aKOHOIaBellh a00 BUKOHABYA
BJIaJla HE BCTUTAIOTh pearyBaTy Ha COlliajdbH1 BUKJIMKH.

OTxe, IoCcTae MUTAHHSA: SIKUMHU € IOPUIUYHI MExXi
CYJJTIBCHKOTO aKTHBI3MY B YKpaiHi? Sk 3a0e3neunTn
Oananc Mixk HEOOXiIHICTIO aKTUBHOTO TIyMAaueHHS ITpa-
Ba Ta JOTPUMAHHSIM MPHUHIIUITY BEPXOBEHCTBA MpaBa,
YHHUKHYBIIH TIPH IIbOMY HAJIMIpHOTO BTPYYIaHH CYIIB y
cthepy 3akoHOTBOPUOCTI? BiAmosine Ha 1ie MUTAHHS €
Ba)KITUBOIO HE JIUIIE AJISl TEOPETUYHUX JOCHIIKEHb, aje
W IUTsl IPaKTHKY [IPaBO3acTOCYBaHHS, OCKIIBKH BOHA
Ma€ IPSIMHH BIDTMB Ha SKICTh TPaBOCYIAS, 3aXHCT IIPaB
1 cBOOOJ] TPOMAJISIH Ta CTAOUIBHICTh MPABHOI CUCTEMH
VYkpainu.

Amnauni3z ocTaHHixX Jocaikens i myosikanii. [{o-
CIIJKEHHS CYJJIIBCHKOTO aKTHBI3MY B YKpaiHi Oyio
IIPEIMETOM yBaru TakKUX BUEHHUX, K BaramaHiok A.,
I'onuapos B., Ko3to0pa M., Jlerusanuun JI., Cugopo-
Bud P, llleBuyk C. Ta iH.

MeTo10 CTATTIi € aHaji3 CyJAiBCHKOTO aKTHBI3MY,
Horo mepeBaru Ta pU3UKU. 3aBIaHHIM HAayKOBOIO JI0-
CIIDKEHHSI € aHaJli3 BUHUKHEHHS CYIOBOTO aKTHUBI3MY
Ta HOro XapaKTepUCTHKA SIK TAKOTO.

Buxiaaa ocHoBHoro marepiaay. Cynosa Biaja,
X04Ya i1 BUCTYTIA€ BAXKIIMBOIO YaCTHHOIO JIEMOKPATHIHO-
TO MPOIIECY, HE € 130JIbOBAHOK. BOHA MiIMOPSIIKOBY€Th-
Cs MPUHLUITY B3a€EMO3aJICKHOCTI TiJIOK BIAIH, SIKUHA
3aKpimieHuit y Teopii noxniny Biaau. Lle o3Hauae, 1o
(YHKIIOHYBaHHS CYJI0BOI T'JIKH Mae OyTH 30aaHCcOBa-
HUM 1 KOHTPOITIOBATHCS THITUMHU TUTKaMH Biau. OiHaK
CY/UIIBCBKUI aKTHBI3M, SIKMH CTae BCE OIIbII aKTyallb-
HOIO TEMOIO JUII OOTOBOPEHHS, iNiiiMae MUTAHHS TIPO
Te, HACKIJIBKH CYIH MAalOTh PO3IIUPIOBATH CBOI IIOBHO-
B)XEHHS 1 BTPYYaTHCS Y IPOIIEC NPUHHATTS MOTITHYHUX
pieHs. CynoBUil aKTHBI3M MOYKHA BU3HAYUTH SIK MPaK-
THUKY, KOJIH CYIITi YXBATIOIOTH PIllICHHS, IO BILTHBAIOTH
Ha CYCITUIbHY TIOJITHKY, BUXOISTYH 33 MEXKI1 TPATUIIIHHOT
POJIi TIIyMa4eHHs 3aKOHiB.

TepMiH «CyAIIBCHKUI aKTHBI3M» BUKOPHCTOBYETHCS
JUTSL OITIHKH POJTi CYZIOBOi CHCTEMH Ta CY/IIB Y CyYaCHHUX
JIEMOKpaTisx. BiH Moke onucyBaTu CynoBy AisIbHICTH
SIK TIPOTpaMy, MOJIETb TTOBEIIHKH CY/JIiB, 200 HaBITh
TEHJICHIIIT y MPUIHATTI CyA0BUX pinieHb. [1ogioHO 110
KOHIIEIIIIT CyIO0BOT CTPUMAHOCTI, CYIOBHI aKTHBiI3M
4acTo CTa€ MPEIMETOM KPUTHUKU Yepe3 CBOIO HEOIHO3-
HAYHICTh 1 CKJIAJHICTh Y 3aCTOCYBaHHI JI0 KOHKPETHUX
BUTA/IKiB. BI3HaUeHHS MEX CyIOBOTO aKTHUBI3MY 3aJIH-
IIAETHCSI CKJIQJHUM 3aBIAHHSM JUIS HAyKOBIIIB 1 IPaKTH-
KiB, III0 CIIPUYMHSE MOCTIMHI JUCKYCIi Ta cipoOu yToY-
HUTH 1€ TIOHATTS. Y PI3HUX AUCIMILTIHAX BEIyTHCS Te-
OpEeTHYHI 0OTOBOPEHHS PO TE, SIK CYAOBUN aKTHBI3M
BIUIMBA€ HA NPaBHI i MOJMITUYHI CUCTEMH, Ta HACKIIBKH

BiH € KOPUCHUM YH IIKi[UTHBUM IS TEMOKPATHIHOL
JepxaBu. [cCTOpUYHO, aHTTIHCHKUN MPaBHUK Binbsam
BriekcToyH BBaxkaB CyloBYy MPaBOTBOPUYICTH OJHIEIO 3
HaWCHIIBHININX PHC 3arajlbHoro mpasa [1; 2]. OnHak,
fioro omoHeHT, ¢inocod i mpaBauk Jxepemi benram,
PO3MIISAAB 1€ SIK y3ypHallilo CYI0BOIO BIIAI0I0 (DYHKIIIH,
SIK1 HaJIe)KaTh 3aKOHOAaBYiM Tiii Biagu. Jxepemi ben-
TaMm BOAYaB y CYIJIIBCBKOMY aKTHBI3Mi 3arpo3y s
MPUHITUITY TOJUTY BJIA U, 110 € OCHOBOIO JIEMOKpATHY-
HOTo mpaBonopsaky [1; 3].

Briwm, iHIMii BUIaTHAN TpaBo3HaBelb, kol OCTiH,
HABIIaK{, BU3HABAB iCHYBaHHS CYJI0BOI IPaBOTBOPYOCTI
SIK ICTOPUYHO 3yMOBJIEHOTO MPOIECY PO3BUTKY aHTIIiH-
chKOI MpaBHOI cucTeMu. Bin kputHkyBaB beHTama 3a
WOTO CIIPOIIEHE CTaBIIEHHS JI0 CYAO0BOI MisUIBHOCTI Ta
HAIIOJIATaB Ha TOMY, 110 CY/IM YacTO 3MYIICHI 3allOBHIO-
BaTH MPOTAJUHU B 3aKOHOAABCTBI, BIAIOYUCH JI0 TBOP-
YOro MiAXOMY TPH PO3B’SI3aHHI CKIAJHUX FOPUIAIHUX
nuTaHb. 3a OCTIHOM, Il ITPOIeC MOKHA PO3TIISAATH 5K
«3pOCTaHHA MpaBa y pyKax Cyaai», TO0OTo popMyBaHHS
HOBHX HOPM ITpaBa BHACIIJOK CYIOBHUX pillicHb [1; 4].

YV XX cTOmITTI TEPMiH «CYNIIBCHKHIA aKTHBI3M» Ha-
OyB IIMPIIOTO 3HAYEHHS, 30KpeMa CTOCOBHO JIiSUTBHOCTI
KOHCTUTYLIMHUX CyNiB. 3aCTOCYBaHHS KOHCTUTYIIMHUX
HOPM, III0 YaCTO MAIOTh OL[IHOYHHI XapakTep, T03BOJISE
CYIUISIM PO3IIUPIOBATH MEXi 3aKOHOAaBCTBa. Bimomum
IIPUKIIAI0M € pimenHs: BepxosHoro cyny CILA y cmpa-
Bi «JIokuep nporu Heio-Hopky» 1905 poky [1, 3]. ¥
EOMY PIIICHHI Cy/l BHKOPHCTAB TIYMaueHHSI KOHCTHTY-
[IHHOTO MPUITUCY TIPO KHAJEKHY FOPUANYHY MPOLETY-
Py» B KOHTEKCTI €KOHOMIYHHUX CBOOOI, 30KpemMa cBOOOAM
YKJIaIaTh AOroBOopH. BepXoBHUI Cyl yXBalluB, IO 3a-
KOHO/IaBUi aKTH, CIIPSIMOBaHI HA PETryIIOBAHHS ITiIIPH-
€MHHMIIBKOT JIISUTBHOCTI Ta 3aXUCT MPalliBHUKIB, Cymepe-
4aTh KOHCTUTYIII], OCKUIBKH MOPYIIYIOTh €KOHOMIYHI
cB00O/ M. PillIeHHs! BUKJIMKAJIO 0arato JUCKYCii i cTano
MPHUKIIAIOM TaK 3BaHOI «KOHCTUTYLINHHOI CyA0BOI IpaBo-
TBOPYOCTI», KOJIM CYAH BHSBIISIIOTh aKTUBHY POJIb Y TIIY-
MaueHH1 Ta (hOpMyBaHHI PABOBHX HOPM, SIKI BUXOZISITh
3a PaMKH IIPOCTOTO 3aCTOCYBaHHS 3aKOHIB.

CaMe MOHATTS «CYNOBHH aKTHBiI3M» BIEpIlIe
3’sBHIIOCS Y ciuHi 1947 poKy B aMEpUKaHChKOMY Kyp-
Haii «Fortuney. Horo BBiB y Bxurok A. Illnesinrep,
OMHCYIOUM CyMepedKy cepen cyaaiB BepxoBHoro cymny
CIIIA, mo cTajo BIIOMHM caMe IIiJ I[I€I0 Ha3BOIO Ta
HIMPOKO OOTOBOPIOBANIOCS B IOPHANYHUX Koiax. [llme-
3iHTep HAroJOCHB Ha KOH(QJIIKTI MIX JBOMA rpyHaMu
cynnis: breka-/lyriaca, siki BUCTynanu 3a akTUBHY POJIb
CYZIOBOT BJIaJIN Y 3[IIHCHEHHI COIliabHUX 3MiH, 1 DpaHK-
(dyprepa-JKekcoHa, SKi JOTPUMYBAJIHCS MO3UIIT Cy/I-
JiBChKOro camoobmexxeHHs [2; 5]. Ilepma rpyna, min-
TPUMYIOUU CYJOBUH aKTHBI3M, BBa)kaya, L0 CyA0Ba
BJIa/la MIOBMHHA BTPYYATHUCS B Iporec pehopMyBaHHS
CYCTIJILCTBA 331 3arayibHOrO O1ara. HatoMicTs apyra
rpyna, NpUXUJIbHUKH CYJAIBCHKOTO CaMOOOMEXEeHHS,
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BBa)kalia, 1110 1HII[IaTOPaMH1 Ta BUKOHABIISIMHU 3MiH ITOBH-
HHi1 OyTHW 3aKOHO/JaBYa Ta BUKOHABUYa TiJKH BIaJH,
OCKIJIbKM BOHH Kpallle po3yMilOTh CYyCH1JIbHI MOTPeOH.
BoHm TakoX HaMOJISTaNH, IO CYAIi HE MAlOTh IpaBa
3aMilaTé 3aKOHOMIABIIIB: SKIIO Ti 3pOOKIIH TOMUJIKY, TO
caMe iM HaJIeKUTh ii BUTIPABUTH.

Jluckycist mpo poiib Cyay He oOMeKyBaacs JIHIIe
CIIA. Konueniist Aianory Mi>k KOHCTHTYLIHHUMH Op-
raHaMy Ta 3aKOHOJABYOI0 BIIANO0 BHHHKIA y Kanami
miciisl yxBajieHHs1 Xaprtii mpaB 1 ceo6ox y 1982 pori.
Binroni mst Meraopa HabyBae MOMIMPEHHS B aHIJIO-
aMEPUKAHCHKOMY aKaJeMiYHOMY MPOCTOPi MOPIBHAIb-
HOT'O KOHCTUTYIIIHOTO Mpaga, a 3rojloM — y JIaTHHCBKIH
Awmepuini. Cama KOHIEMIIISI CTOCYBaJIacsi HOBOTO PO3Y-
MiHHS KOHCTUTYIIMHOTO MPaBOCY//IsS, SIKE MOTIIO O BU-
CTYIIATH SIK JIOpaI4Yuid OpraH, 3aTHUH HaBITh TMEPEBU-
IIUTH POJIb TIONIITHYHHX MPEACTaBHUKIB [3, c. 92].

HopmarusHa npo6iema BUHUKAE TO1, KOJIH CyI0Ba
AKTHBHICTD BCTYIIAE B CYNEPEYHICTh 3 KOHCTUTYIIHHUMH
MIPUHIIATIAMHU Ta JIEMOKPATUYHUMH 3acallaMH JepKaB-
Horo ynpasiiHHs. CyJoBHi aKTHUBI3M, 3 OJJHOTO OOKY,
MOKE€ TIOPYIITYBaTH TIPUHIUI TTOJUTY BITAJH, aJKe CYIH
MOYMHAIOTh BUKOHYBATH (pyHKIII, SKi 3a3BUYail Hase-
JKaTh 1HIIAM TiIKaM BJIaJH, TAKUM K 3aKOHOJABYa UM
BHUKOHABYA, 1110 MOJKE TIPU3BECTH JI0 CUTYAIlil, KOJIU CY/I-
i ()aKTHYHO CTBOPIOIOTH HOBI 3aKOHM 3aMiCTh TOTO, 1100
ix Tmymagnty. Taka qisUTBHICTB 3arpOXKY€E TOPYIICHHSIM
KOHCTHTYIIHHOTO TOPSIKY, aJke 3aKOHOAaBYa BiIaja,
sika Ma€e OyTH MiA3BITHOIO BHOOPISM, BTpadyae CBOIO
ponb. Cynai, siKi HE € IeMOKPaTUYHO OOpaHUMU 1 He
Mi3BITHI IPOMaJICBKOCTI, MOXYTh 3MIHIOBATH FOPUIHY-
Hi HOpMH 0e3 BHECEHHS BIAMOBIAHUX 3MiH 10 KoHcTH-
Tymii [4, c. 89].

OjHak iCHye 1HIMUH MiAXia, SKUH po3mIsiIae 1o
mpoOneMy 3 iHIIOT mepcrneKTuBU. Taki JOCTITHUKH 5K
T'onuapos B., Ko3to6pa M. ta Jletnanuun JI. BBaxkaroTh,
II0 CYIOBHH aKTHBI3M MO)Ke OyTH BHIIPaBIaHUHN y BU-
najKax, KOJH 1HII TUTKU BIAAH JEMOHCTPYIOTH CBOIO
HeeeKTUBHICTh a00 BIIMOBISAIOTHCA AIATH B iHTepecax
CYCIIUIBCTBA. 3 IBOTO MOIISIY, aKTUBI3M HE € TIOPYIICH-
HSIM KOHCTUTYLIHHUX HOPM, a HCOOXiTHOIO PEaKIIi€ro
CyZnoBOi BIau Ha OE3MisUIbHICTh YU HEJOJIKH 3aKOHO-
JIABINIB. Y TakKiid CHTYyAIl CynoBa Biajia He JIHIIE TIyMa-
guthk KoHCTHTYIIIO, ale i HamaraeTbest 3poouTH ii pe-
AJBHUM IHCTPYMEHTOM 3aXHUCTY MPaB TPOMAJSH 1 cTa-
OuTEHOTO (DYHKIIIOHYBaHHS JiepkaBu [4, ¢. 90].

CynoBi aKTUBICTH — LI CYAJI, AKi MATPUMYIOTh
aKTHBHY pOJIb CyIO0BOI BlIaJy B MpPOLECi colialbHUX
3MiH 1 MParHyTh CIPHITH 3araIbHOMY OJary CycIIiib-
cTBa. BoHU BBa)KaroTh, 110 CyAW NMOBUHHI OyTH aKTHB-
HUMHU yYaCHUKaMHM y BUPIIICHHI CyCHIIbHUX MpolieMm,
HaBITPH SKIIO II¢ O3HAYa€ BTPYYaHHs B MOJITUKY abo
BIUTMB Ha PIlICHHS {HIIMX TiI0K BiIagu. CyaoBi akTHBiC-
TH MiJKPECIIOITh BAKIMBICTh MPABOCYIAS SIK 1HCTPY-
MEHTA IS 3aXUCTY TIpaB i CBOOOI rpOMaJIsSTH, 0COOIUBO

B YMOBaX, KOJIM 1HIII TUIKH BJIQJH HE CIIPABISIOTHCS 31
CBOIMH 000B’sI3KaMH 200 ITHOPYIOTH iHTEPECH OKPEMUX
Ipyn cycninbeTBa. Taki cyii MOXKYTbh BUHOCUTH PillIeH-
Hs, SIKi CIIPUSIOTH IPUCKOPSHHIO COIAIbHUX PeopM i
3MIIHEHHIO TPaB JIFOJIMHHU.

Ha nporuBary npomMy, CyIoBi ITacUBICTH — i€ TPH-
XHJTBHUKU KOHIICTIIIT «CYATIBCHKOTO CaMOOOMEKECHHS»,
SKi BBKAIOTb, III0 POJIb CYAOBOI BIaId MOBUHHA OyTH
OinbII cTpUMaHO. BOHM HAMONATAIOTH HA TOMY, LIO
camMe 3aKOHOJaBYa | BUKOHABYA T'iITKU BIIAI MAIOTh OLITb-
e MOBHOBAKEHb 1 MOMJIMBOCTEH ISl BIIPOBAKCHHS
3MiH y CYCHIBCTBI, OCKUIBKHU 1L T1KH € OUIBII JeMO-
KpaTHYHUMH 1 0€3MMOCEPEHBO MiI3BITHUMHU BHOOPILSIM.
Cy/0Bi TACHUBICTH BHUCTYIAKOTh 3a T€, MO0 CY/IU JIUIIIe
TIYMAUHIIH 3aKOHH, YXBaJICHI 3aKOHOIABIISIMH, 1 HE BTPY-
YaJHcs B IMOJITUYHI TIPOIECH, HAaBITh SIKIIIO BOHH BBa)Ka-
I0Th, 110 3MiHM HEoOXifgHi. BOHM cTBepIKYIOTh, 110
CyIUIi HE MTOBUHHI HaB A3yBaTHU CBOi OCOOMCTI MOTISAN
a0o ixei momo Toro, sIK Ma€ PO3BUBATHUCS CYCITLIIBCTBO
[5, c. 39]. Kpim Toro, Ha iX AYMKY, Cy[i HE MOXKYTh
MiIMIHATH 3aKOHOJIABIIS, 1 SKIIO BiH POOUTH TIOMUJIKY,
TO caMe BiH, H TUTbKU BiH MOBUHEH ii BUITPABHUTH.

OHUM 13 TIPHUKIIAIIB alleTFOBAHHS JI0 CYI0OBOTO aK-
THUBI3MY B YKpaiHi € okpeMa Aymka cyani KoHctuTymiit-
Horo Cyny Ykpainu B.B. Jlemaka y crpasi moao koH-
CTHTYIIIHHOCTI IocTaHoBH Kabinety MiHicTpiB YkpaiHu
Bix 22 numus 2020 poxy Ne 641, sika cTocyBanacst BBe-
JICHHS KAPAHTUHHUX OOMEXEHB Y 3B’SI3KY 3 TIAHAEMIEF0
COVID-19. Cynns B. B. JleMak KpUTHKY€E pillieHHS
Koucruryniitnoro Cyny Ykpainu, akIIeHTyI04YX Ha TOMY,
0 HaJIMipHA CYTOBa CTPUMAaHICTh Y KOHKPETHIHN CITpaBi
MIpU3BEJIa 10 HEMOXKIIMBOCTI BiTHOBICHHS TOPYIICHAX
npaB rpoMajisiH. ba Ginbine, BiH BBaXae, 1110 Cy/] MaB 0u
3aCTOCYBAaTH CYJOBUH aKTHBI3M — MiIX11, SKUH JO3BOJISIE
Cy[y aKTHBHO BTPYYaTHCS Y TPOIEC 3aXUCTY TPAaB JIIO-
JUHU 1 BUHOCUTH DillICHHS, 3aCHOBAHI HA BIACHOMY
mrymadenHi Koncruryii. Cynas B. B. Jlemak metozo-
JOTIYHO OOTPYHTOBYE JONUIBHICTH TAKOTO IMAXOMY 1
3a3Hauae, 110 CTPUMAHICTh Cyly Oyna HEeBUIIPABJAHOO
B LI} cripagi [6].

«CynoBuii akTUBI3M», Ha HOTO AYMKY, € BOKIHBHM
IHCTPYMEHTOM, aji¢ TUIbKU B THUX BHUIAJKaX, KOJU BiH
OOTPYHTOBAHUH 1 CIIPSIMOBAHUIT HA 3aXHCT IIPAB JIFOIHU-
HU. BiH BKa3ye Ha KiJIbKa XapaKTEPHUX MPOSBIB aKTHBI3-
My, sIKi MOXYTb OyTH 3acTocoBaHi cyaom. Ilo-nepiue, 1ie
BUPIIIICHHS CIPAaBX Ha OCHOBI PO3yMIHHS MPUHIUIIIB
KoHcruTyiii, 6e3 ormopu Ha KOHKPETHI HOPMHU 3aKOHY.
[To-npyre, 11e eBomtoniiine TayMaueHHs KoHcTuTy1ii, 1110
JIO3BOJISIE BUBOJIUTH HOBI MpaBa JIFOJMHY, SKI BIAMOBI1a-
FOTh Cy4acHHM ToTpebaMm cycrinberBa. [lo-Tpere, cyn
MOXe MOKJIACTH Ha JiepxKaBy HOBI 000B’SI3KH, HABITh
SIKIIO 1€ TATHE 3a COOO0K0 3Ha4YHI (hiHAHCOBI BUTPATH.
[To-ueTBepTe, akTHBI3M Mepeadayae MOKIHMBICTh Bij-
CTyMy BiJ monepeaHix pimens Cymy, SKIIO 1e HeoOXi-
HO TS CIIPaBEIIIMBOTO PO3IIIAY HOBHX oOcTaBuH. Ha-
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PpeITi, CyJ1 MOKe JisiTH 0€3 HasIBHOCTI YiTKUX MPaBOBUX
CTaHAapTiB, IO JO3BOJISIE€ YXBAJTIOBATH PIilICHHS Ha
OCHOBI 3arajbHUX NPUHLHUIIIB IIPaBa, HaBITh SKIIO 1€
CYNepEUNTD JOKTPHHI «ITOTITHIHOTO TTHTAHHSD).

[Ipore cynnsa B. B. Jlemak Takox BHU3HAE, 110 € BU-
MajK, KOJIHM CyJ0Ba CTPUMaHICTh € AouiibHOW0. Lle,
30KpeMa, CTOCY€EThCS CIIPaB, K1 MiAMaJal0Th MiJ] TOK-
TPHUHY IIOJIITUYHOTO MUTaHH. TYT Cyll Ma€e 3aUIIUTH
pilIeHHS 3a MOJITUYHUMHU T1IKaMU BJIAJU, TAKUMH 5K
napyIaMeHT abo ypsiJi, sIKi YXBaJIFOIOTh PILIICHHS B MEXKaxX
CBOiX KOHCTUTYLIHHUX MOBHOBaKeHb. Kpim ToTO, CTpH-
MaHICTh € JOIUILHOIO0, KOJIU BIJICYTHI IOPUJINYHI CTaH-
JApTH JUTS PO3B’sI3aHHSI KOHKPETHOTO TIUTaHHS 200 KON
CyZlOBE pillICHHS MOTIO O MiAipBaTH MPUHINI MOALTY
Bnaju. He3Baxkaroun Ha Te, 10 CYJJOBUI aKTHUBI3M O1JTb-
1€ TNOIIMPEHHI B KpalHax 3arajibHOTO MpaBa, 1€ CyAu
MaloTh IUPOKI MOBHOBKEHHS II0JI0 TIIyMaueHHS 3a-
KOHIB 1 CTBOPEHHS CYJOBUX MPEIEACHTIB, IIeh TiaxXig
3HAXOJUTh CBOE MiCIe 1 B KOHTHHEHTAIbHIN MpaBHIi
cucTeMi, 30KpeMa B YkpaiHi. CyqoBHif aKTHBI3M TYT TO-
CTYIIOBO PO3BUBAETHCS SIK IHCTPYMEHT 3aXUCTYy MPaB
JIIONMHY 1 IPaBHUYOT €BOJIIOLIIT, 1110 TO3BOJISE YKpaiH-
CHKOMY CY/ly BpPaXxOBYBATH CY4YacHi BHUKJIUKH 1 CIIPUSATH
MIPOrPECUBHOMY PO3BUTKY MPABHOI CUCTEMH KpaiHH.
OTxe, MOXKHA 3pOOHMTH BHCHOBOK, 110 cymis B. B. Jle-
MaK MiJKPECIIOE BAKIUBICTD OaTaHCy MK aKTHBHOIO
POJUTIO CYAy B 3aXMCTI MpaB rPpOMaJsiH 1 HEOOX1HICTIO
JIOTPUMAHHS TIPHHITAITY MTOJITY BITAIH.

[Tpuknaa cyaoBOro akTUBI3MY, IO IEMOHCTPYE CY-
JIOBY TIPABOTBOPYICTh, TAKOXK MOJKHA TOOAYUTH B CIIPaBi,
yMoBHO Ha3BaHiil JI. I. JIeTHSIHUMHIM «cITpaBa Ipo BiJl-
cTOpoHEeHHs/3BiTbHEeHHS cyaaiB KCVY», mo 3Haimos
CBO€ BiJIOOpaYKEHHA Y IBOX BAXKJIUBUX CYIOBUX PillIeH-
Hsx: [Tocranosi Benukoi [anatu BepxosHoro Cyay Bij
28 kBitHs 2021 poky (cmpasa Ne 9901/20/21) ta Pimen-
Hi Bepxosnoro Cyny Bix 14 nunus 2021 poky (crpasa
Ne 9901/96/21). CynoBuit akTHBI3M y 1l CripaBi BUS-
BHBCSI BXKC Ha IOYATKOBiil cTafii, KoiMu Cya BHUPIMINB
BIZIKPUTH MPOBAKEHHSI B YMOBAX CKJIaHOT KOHKYPEHIIi1
FOPUCAMKIIIA — KOHCTUTYIIHHOT Ta aJIMiHICTPATHUBHOI.
Curyartist OyJia HETUTIOBOIO, OCKLUTBKY TUTAHHS, SIKi OyIIH
MOPYLIEH1, TPAIULIIHO HAJIEKUTH /10 KomreTeHii KoH-
cruryuiitaoro Cymy, mpote Bepxosuuii Cyn B3sB Ha ceOe
IHIIIaTHBY PO3MISHYTH iX y paMKax aAMiHICTpaTUBHOI

FOPUCIUKIIIT, III0 MOYKHA HAa3BaTH ONHUM 13 KIIFOYOBUX
MOMEHTIB CYJIOBOTO aKTHUBI3MY, aJKE Cy/ HE JIHIIE 3a-
CTOCYBaB HasiBHI HOPMHU IpaBa, ajie i (JaKTUYHO PO3-
IIUPUB MEXI1 CBO€ET KoMmrieTeH 1. JlomaTkoBo, Cya y 11bo-
MY BHUITQJKy HE IIPOCTO BUPIMINB KOHMIIIKT, ane i CTBO-
PHUB HOBHUH alTOPUTM ISl PO3MEIKYBAHHS CIIPaB Mixk
KOHCTHUTYIIHOIO Ta aIMIHICTPATHBHOO IOPUCIUKITIEFO,
10 BKa3y€e Ha CyJIOBY IPAaBOTBOPYICTH, aJKE Cy/ HE
JIMILIE 3aCTOCYBaB HOPMHM 3aKOHY, ajie i po3poOHB HOBI
ITIJIXO/IN JTO PO3MOALTY KOMITETEHINIT MK PI3HUMHU TiJIKa-
MH CyZOBOI CHCTeMH. Takuii KPOK J03BOJINB 3aKPIMUTH
IOpUJIMYHI MEXI BUPILICHHs MOAIOHUX KOH(DIIKTIB Yy
MaiOyTHFOMY, BCTAHOBHBIITH TIPEIICACHT, Ha KU MOX-
Ha OyJie crimpartucst B mofioHux cnpasax [7, c. 100-101,
212].

BucnoBku. OTxe, aKTyadbHICTh TEMH aKTHBI3MY B
CYIIOBiH MpaKTHIIi CTa€E Jienai Oibill OYSBHIHOO B CY-
yacHiil 1opucnpynenuii. Boqnouac, npotiema akTuBizMmy
MOYK€ HAJITO CIIPOCTHUTHU CYJOBY IisUTHHICTB, aJPKe BOHA
4acTo BiJICYBa€ Ha JIPyTruid TUIaH CKIIAHI IHCTUTYIIHHI,
MOJITUYHI Ta COLiaJIbHI KOHTEKCTH, B SIKUX (DYHKIIOHY-
10Th cyau. CyZoBa cucTeMa He iCHy€e Y BaKyyMi — BOHA €
BiTOOpa’keHHSIM 00’ €KTUBHUX COIIaJbHUX MPOIIECIB,
SIK1, TIPOTE, MOXKYTh 3AJIHMIIATHCSA HEAOCTATHBO 3pO3yMi-
JMMH y CBOEMY BIDIHBI Ha KOHCTUTYIIHHHHN JIa epika-
BU.

Bapto 3po6uTH BUCHOBOK, 1110 HasIBHICTh IOBHOBA-
JKCHBb 3aBXKIU TATHE 332 COOOI0 PU3HUK 3JIOBXKUBAHHS
HuMH. ToMy cTiifika 1eMOKpaTHYHA CHCTEMa BHMarae
HaJIE)KHOTO 0aJaHCy CUJI, & TAKOXK MEXaHi3MiB CTPUMY-
BaHHs 1 nmporusar. CynoBa BiiaJia, CBOEIO YEProro, He
MMOBHHHA OyTH TTACHBHUM CHOCTEpiradeM 3a AisIbHICTIO
3aKOHOJIaBYO1 YM BUKOHABYOI BJIaJIU, OCOOIUBO KOJIU Jii
a00 Oe3/sUTbHICTh OCTAHHIX MOXYTh MOPYIIYBATH Mpa-
Ba Ta iHTEpeCH IpoMajsH. BaxXINBO yCBIZOMUTH, IO
MUTaHHs HE3aJEeKHOCTI Cy/I0BOI BIaAU HE € abCcTpak-
THUM (i710COPCHKUM PO3MIPKOBYBaHHSM, & € KPUTHUHO
Ba)KJIMBUM aCIIEKTOM, 10 BU3HAYAE 30€PEKEHHS 1eMO-
Kparii B kpaiti. CynoBa MpaBOTBOPUICTb SK TaKa BUKO-
HYy€ He Juiie GyHKI0 THTeprnpeTanii BXe 1CHYIYHX
HOPM, aJie i BiZlirpae BaKJIUBY poib Y (OpPMYyBaHHI OpH-
JUYHOTO CEpEelOBUINA, IKE 3[aTHE pearyBaTH Ha HOBI
BHKJIMKH Ta MOTPEON CYCIINIbCTBA, 3aIHIIAIOYH TPH
[IbOMY HETIOPYITHIUMH OCHOBH TPaBHOI CTAOUTHLHOCTI.
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JUDICIAL ACTIVISM IN UKRAINE:
ADVANTAGES, RISKS AND LEGAL BOUNDARIES

Problem setting. The problem of judicial activism in Ukraine is complex and multifaceted, as it touches on the
fundamental principles of the legal system and the functioning of the judicial branch of power. Judicial activism implies
that judges can go beyond the traditional role of an arbitrator and actively intervene in lawmaking by interpreting laws
or even creating new norms. Such an approach can have both positive consequences, in particular, in cases where the
legislative branch does not provide proper legal regulation, and serious risks to law and order and constitutional stability.
The main problem is to determine the limits of permissible judicial activism in order to avoid situations where courts
exceed their powers, creating a threat to the principle of separation of powers. Such a situation can lead to the usurpation
of power by the judicial branch and a violation of the balance between the judicial, legislative and executive branches of
power. On the other hand, the passivity of the judiciary can also become a problem when the legislator or the executive
branch does not have time to respond to social challenges.

So, the question arises: what are the legal limits of judicial activism in Ukraine? How to ensure a balance between
the need for active interpretation of the law and compliance with the principle of the rule of law, while avoiding excessive
interference of the courts in the sphere of lawmaking? The answer to this question is important not only for theoretical
research, but also for the practice of law enforcement, since it has a direct impact on the quality of justice, the protection
of citizens’ rights and freedoms, and the stability of the legal system of Ukraine.

Analysis of recent research and publications. The study of judicial activism in Ukraine has been the subject of
attention of such scholars as Vatamanyuk A., Goncharov V., Kozyubra M., Letnyanchyn L., Sydorovych R., Shevchuk
S., and others.

Purpose of research is to analyze judicial activism, its advantages and risks. The task of the scientific research is to
analyze the emergence of judicial activism and its characteristics as such.

Article’s main body. Judicial activism, in such a context, raises serious questions about whether it complies with the
principles of separation of powers and whether it threatens the stability of the constitutional order. The article reveals the
essence of judicial activism through the analysis of its origins, modern approaches to this phenomenon and its various
forms. The causes of judicial activity, which can have both positive and negative consequences, are discussed separately.
The author tries to classify different types of judicial activism, considering in detail their advantages and disadvantages.
In particular, the problem of whether judges should engage in “lawmaking from scratch” is highlighted, creating new
legal norms based on their own interpretation of the law and their own understanding of legal principles, which is
extremely relevant, since the judicial system, on the one hand, is designed to protect the rights and freedoms of citizens
but on the other hand, it should not go beyond its powers, replacing the legislative power. The author pays special attention
to the analysis of Ukrainian realities, citing specific examples of judicial practice that illustrate manifestations of judicial
activism in the national context. The article raises the question of whether judicial activism is justified and appropriate
within the Ukrainian legal system, or whether it, on the contrary, can lead to the threat of destabilization of the legal order.
Special attention was paid to the position of judge V.V. Lemak, who emphasizes the need for a balance between the active
role of the court in protecting the rights of citizens and compliance with the principle of separation of powers. The author
believes that judicial law-making is of crucial importance for the development of the legal system, because it allows the
court to respond to the challenges of modernity, while preserving the foundations of legal stability.

Conclusions and prospects for development. This article analyzes the role of judges in shaping the legal system
and the impact of their decisions on society. It helps to understand how judicial activism can contribute to the development
of law, ensuring the protection of human rights and adapting legislation to modern challenges. At the same time, the article
highlights the potential risks associated with judges exceeding their powers, which can lead to a violation of the principle
of separation of powers. In addition, it outlines the legal boundaries within which judicial activism can be effective and
legitimate. This makes the article a valuable source for lawyers, scholars, and politicians interested in issues of judicial
reform and law enforcement in Ukraine.

Key words: judicial activism, advantages, risks, law, regulation, judicial practice.
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