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Problem setting. Carrying out scientific research in
the field of functioning and activities of the European
Union on the basis of its values, the importance of taking
into account the interests not only of the European Union
as a supranational organization, but also the interests of
Member States and reflecting all this in the case law of
the European Court of Human Rights is the core of the
balance of interests and law and order.

Analysis of recent researches and publications.
Many scientific articles have been devoted to the study
of values of the European Union on which it is built and
its reflection in the case law of the European Court of
Human Rights. In particular, this topic has been the sub-
ject of research by domestic researchers such as Kara-
man 1., Kozina V., etc and by foreign researchers such as
D. J. Harris, M. O’Boyle, C. Warbrick and others.

The purpose of this research is to determine the
importance of the values of the European Union and its
reflection in the case law of the European Court of Hu-
man Rights.

Article’s main body. There is one important expres-
sion: «A value arises from a rankingy. In each country,
the community chooses which values are important to it.
Yes, on the one hand, the whole world tries to adhere to
fundamental values that should be the same for every-
one, regardless of country. But cultural, religious, and
other differences can affect the conditional division of
certain values for each community, which is presumed
to exist. Probably, this advantage is given subconscious-
ly, a certain passive affection, which can not be predeter-
mined, which are formed due to culture, religion, up-

bringing, level of education as well as legal awareness
and culture. There is a possibility that for some cultures
the superiority of certain values established by another
culture may be unacceptable, incomprehensible and even
illogical (or illegal). Such an abyss can occur especially
with Muslim countries. But it becomes clear that values
have a deep significance for the respective social system
due to the fact that they greatly influence, control and
regulate any social system within any country. In any
case we could definitely state that values — are the foun-
dation of any society.

Each country is based on its own historical experi-
ence and this is how values are formed. Without under-
standing and not realizing its own values, society prob-
ably loses its self-identification and the vector of its own
development.

The creation of the European Union was made pos-
sible precisely by uniting around common values. This,
in turn, is a prerequisite for further integration processes.
Such values are of great ideological importance, as they
determine the direction of development of both the Eu-
ropean Union and the Member States. Given that the
European Union has not yet acceded to the European
Convention on Human Rights and is therefore not a
party to the Convention, this calls into question on the
human rights withing the European Union, which it pro-
claims as one of its values, and given that all values are
interlinked, it is a kind of question — the legitimacy of
the European Union and the EU’s adherence to its val-
ues, proclaimed by it. Futhermore, it is undoubtable that
values (like any other social phenomena) could be afrect-
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ed by different social life changes, espessially by the
achievements of science. That is why the question on
reflection of EU values in case law (epessially it’s evolu-
tion) is quite relevant these days and is an object of legal
study.

It is known that the results and consequences of the
World War 1II played the greatest role in the beginning,
establishment and development of European integration
processes. At that time there was a dynamic develop-
ment of European values, which led to the concept of
anthropocentrism. The European community paid atten-
tion to the ideas of Aristide Briand, who would later be
called the «father and peacemaker of Europe.» He was
a man who was prone to decisions that went against the
majority. Brian was aware of the problem of a post-war
settlement and the necessity to develop a new approach-
es to Franco-German reconciliation. He was a pacifist
and a man of far-sighted European views, and therefore
it could be considered that this also gave impetus to
European processes, especially in defining the values on
which Europe is built. Values are enshrined in the Trea-
ty on European Union (hereinafter — TEU) following the
amendments to the Lisbon Treaty. Namely the article 2
TEU and the article 1a Treaty of Lisbon say us that:
«The Union is founded on the values of respect for hu-
man dignity, freedom, democracy, equality, the rule of
law and respect for human rights, including the rights of
persons belonging to minorities. These values are com-
mon to the Member States in a society in which plural-
ism, non-discrimination, tolerance, justice, solidarity
and equality between women and men prevail» [2,
p. 44-45].

It should be underlined that the rights of people en-
shrined on the basis of such values are more widely
disclosed at the national level of each individual state.
After all, the Founding Treaties do not contain a system-
atic list and such a list of values is enshrined only in the
Charter of Fundamental Rights of the European Union.
And if, for example, the classification of rights in the
constitutions of many states is based on generations of
human rights, then the rights proclaimed in the Charter
are united according to the values on which the Euro-
pean Union (hereinafter — EU) is built. By establishing
EU citizenship, creating a space of freedom, services,
goods, labor, capital, the European Union makes namely
a person the foundation of its activities. However, at the
same time, by consolidating common values, the EU
recognizes national cultural features and traditions and
features in the organization of the public administration
system. The Charter of Fundamental Rights of the Euro-
pean Union states: “The European Union shall promote
the preservation and development of these common
values while respecting the diversity of cultures and
traditions of the peoples of Europe, as well as the na-
tional identity of Member States and their public au-

thorities at national, regional and local levels” [2, p. 113—
114].

One of the values on which the European Union is
built is democracy. On the one hand, democracy in this
context is a feature of European identity, but on the
other hand, there are long debates as to how democratic
the European Union is, given that there are no people
responsible for what is decided in the EU at one level or
another, the lack of opportunities for citizens to have the
right to make political decisions, because the European
Parliament is the only institution where such an oppor-
tunity is presented. In addition, one of the key shortcom-
ings of the European Union decision-making system is
the so-called notion of “majority tyranny”, according to
which Member States are forced to agree with the will
of European integrators [1, p. 34—40]. It should be em-
phasized that democracy comes from the liberal tradi-
tions of the Member States and this is another uniqueness
of the European Union with a rather contradictory po-
litical nature. There is an opportunity to discuss the lib-
eral bases on which the European Union is also built, as
opponents of liberalism often emphasize that liberal
values, however, do not take into account the needs of
the people. That is why democracy as one of the values
on which the European Union is built and at the same
time undermines the legitimacy of the European Union
[2, p. 1-2].

Given the fact that the rule of law and democracy are
values of the European Union it is important to say that
the EU is not a party to the the Convention for the Pro-
tection of Human Rights and Fundamental Freedoms
(hereinafter — ECHR), which, in turn, means that the
actions of EU institutions, agencies and other bodies are
cannot currently be appealed to the European Court of
Human Rights in Strasbourg.

EU accession to the ECHR will allow individuals to
lodge their complaints about the EU with the Eropean
Court of Human Rights (hereinafter — ECtHR) and, ac-
cordingly, the EU could be obliged to correct any set by
the Court. Accession of the EU to the ECHR had been
considered in the past and for now it is not achieved but
in the process at the same time.

There are many perceived advantages in EU acces-
sion to the ECHR. A formal linking of the EU and ECHR
could be seen as stressing EU concern with human
rights, and also eliminate charges of double standards,
based on the criticism that whereas the EU requires all
of its Member States to be parties of the ECHR, the EU
itself is not a party. EU accession to the ECHR would
also alleviate the situation in which individuals may find
themselves when faced by possible breaches of the
ECHR by EU institutions, given the present situation in
which there is no possible remedial action in Strasbourg
unless EU law has been implemented by some act on
Member State territory.

24 Ipago Ta inHoBamii Ne 3 (35) 2021



BOICHUK D. S., TORHASHOVA K. O. EU values reflection in ECtHR case law

An interesting fact that, for some time, a quite spe-
cific obstacle to EU accession was the Luxembourg
Court’s Opinion 2/9455 on whether the Community had
the power to accede to the European Convention. In that
Opinion the European Court of Justice (hereinafter —
ECJ) held that the Community had no competence to
accede to the ECHR as there was no legal basis in the
Treaty for accession, rejecting the argument that Article
308 of the European Community (hereinafter — the EC
Treaty) might serve as a base. Therefore, accession could
only be brought about by way of Treaty amendment.
Article 6(2) of the TEU, as amended, has removed that
obstacle, providing a legal basis for EU accession, read-
ing as follows: «The Union shall accede to the Conven-
tion for the Protection of Human Rights and Fundamen-
tal Freedoms. Such accession shall not affect the Union’s
competences as defined in the Treaties». It was also
necessary for the ECHR to be amended, and a new Ar-
ticle 59(2), introduced by Protocol No 14 to the ECHR,
makes provision for the accession of the EU [6].

With accession, the EU would become the 48th
party to the ECHR. The EU would be represented with
its own judge at the European Court of Human Rights in
Strasbourg, and would have to comply with judgments
of this court in cases brought against it. Article 6(2) of
the TEU now makes it an obligation for the EU to accede
to the ECHR and it says us: «The Union shall accede to
the European Convention for the Protection of Hu-
man Rights and Fundamental Freedoms. Such accession
shall not affect the Union’s competences as defined in
the Treaties».

But the crucial point also in that the accession pro-
cedure is not a simple affair. Given the particular char-
acteristics of the EU, and its specific political nature as
a sui generis or not typical international organization,
accession will prove challenging. The accession process
must take account of these challenges as well as the
complicated procedures for accession required by EU
law set out below. Accession must follow the long and
complex mandatory procedure that governs all EU
agreements with third countries and international orga-
nizations, set out in Article 218 of the Treaty on the
functioning of the European Union (hereinafter —
TFEU). For such an agreement to be concluded, Article
218 sets a requirement of unanimity in the Council of
Europe (hereinafter — CoE), the consent of the European
Parliament (by a 2/3 majority) and its ratification in all
EU 59 and CoE Member States. Further, it is probable
that one or more Member States will ask the Court of
Justice of the European Union (further — CJEU) for an
opinion under Article 218(11) of the TFEU on whether
the accession treaty is compatible with EU law [4,
p. 658-670].

If we are talking about the reflection values of the
EU in cases of ECHR and the implementation of Stras-

bourg judgments in the State Members, then considering
the peculiarities of the legal order, the principle of inde-
pendence of EU law in this sense is not an obstacle to
accession to the European Convention on Human Rights.
And in this case, after acceding to the Convention, the
European Court on Human Rights will continue un-
doubtedly take more into account the specifics and pe-
culiarities of European Union law.

However, the European Court of Human Rights
even already takes into account the specifics of the law
of the European Court of Human Rights. We can see this
in the example of the following solutions.

The first one is M.W. Matthews v. the United King-
dom.'

This case concerns human rights, namely active
right to vote. The case is the most remarkable due to the
fact that the right to free elections in this case in the ter-
ritory with a contradictory geopolitical position is great-
ly important, because, in any case, elections promotes
democracy.

The applicant was a British citizen, who was born in
1975 and resident in Gibraltar. His application was
against the United Kingdom. Her complaints that she
was not entitled to vote in the 1994 elections to the Eu-
ropean Parliament. The applicant invokes Article 3 of
Protocol No. 1 to the Convention.

The case concerned the question whether there has
been a violation of Article 3 of Protocol No. 1 to the
Convention and - whether there has been a violation of
Article 14 of the Convention, taken together with Article
3 of Protocol No.1 which guaranteed free elections to
the European Parliament without holding elections in
Gibraltar, which is British Crown colony for now and
which, in turn, leads to political conflicts between Great
Britain and Spain.

Article 3 of Protocol No. 1 provides as follows:
“The High Contracting Parties undertake to hold free
elections at reasonable intervals by secret ballot, under
conditions which will ensure the free expression of the
opinion of the people in the choice of the legislature”.
And article 14 of the Convention says us: «The enjoy-
ment of the rights and freedoms set forth in this Conven-
tion shall be secured without discrimination on any
ground such as sex, race, colour, language, religion,
political or other opinion, national or social origin, as-
sociation with a national minority, property, birth or
other status».

The problem was that the principles for the election
of representatives to the European Parliament, common
to all EU Member States, were determined by the Act
concerning the election of the representatives of the As-
sembly by direct universal suffrage from 1976 (herein-

! Application no. 40302/98 by Michael W. Matthews against
the United Kingdom.
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after — EC Act on Direct Elections). Most of the provi-
sions of this act are currently included in the national
election legislation of many Member States. The UK
Government argued that, under the act, the European
Parliament did not have the status of a legislature, firstly,
and secondly, the act was of a recommendatory nature
and not binding. The Act itself is therefore not usual
international agreement for which the United Kingdom
may be responsible under the Convention, but is part of
European Community, a distinct legal order for which
the United Kingdom cannot bear responsibility under the
Convention. And the exclusion of Gibraltar from the
European Parliament elections, therefore, derives from
an act for which the United Kingdom has no responsibil-
ity under the Convention.

The Government add that there is no doubt that at
the time of the EC Act on Direct Elections, the European
Parliament (or Assembly, as it then was) was not a leg-
islature within the meaning of Article 3 of Protocol No.
1, and even on the applicant’s analysis, the Government
have not taken any specific step since then which could
give rise to the responsibility of the United Kingdom
under the Convention.

The Government argued that, according to the Pro-
tocol, the legislature should be understood as the na-
tional legislature and not as the legislature of a suprana-
tional organization such as the European Union is.

In addition, the United Kingdom emphasized that,
given that Gibraltar was not part of the customs union,
was not part of the common market in agriculture, that
it was exempt from value added tax, elections could not
be held in that territory.

The European Court of Human Rights had empha-
sized that the concept of «legislature» includes more
than a national legislature. Considering also that EU had
legislated in many areas affecting Gibraltar, including
free movement of people, the environment and con-
sumer law, it had become an integral part of the law in
Gibraltar. Therefore, it was and it is a ‘legislature’ insti-
tution.

The European Court also ruled that Gibraltar is part
of the European Union and even despite the fact that EU
law applies in Gibraltar with some exceptions, such as
agricultural or commercial policy. The central problem,
according to the Court, was the complete absence of
elections to the European Parliament in Gibraltar, not the
way in which they should have been held. The Chamber
of the Assembly, which was the national legislature, had
the power to legislate on internally defined issues. How-
ever, the article of the Convention must be applied to
Gibraltar in accordance with local requirements.

The national “legislature» in Gibraltar is the House
of Assembly of Gibraltar, but it is essentially a limited
and truncated local legislature specifically debarred by
the Gibraltar Constitution Order 1969. Gibraltar’s con-

stitutional situation as a dependent territory restricts its
legislature from adopting other issues, such as external
ones, for example.

Thus, in this decision, the Court concluded that, first,
the territory of Gibraltar, which is a territory with a
rather complex geopolitical situation and a territory de-
pendent on the United Kingdom, is subject to EU law,
as Gibraltar is part of the European Union. Secondly, it
was clearly defined that the term «legislative» should be
interpreted not as a national legislature, taking into ac-
count the specific legal status of all Member States and
the legal nature of the European Union, but also to apply
to a supranational organization, given the exclusive
competence in some European Union matters and other
features. And, thirdly, in this decision, given all the facts,
the Court stated that the elections to the European Parlia-
ment had to be held in Gibraltar.

The second case is Moustaquim v. Belgium', and it
will concern the issue of discrimination on the grounds
of citizenship.

The Moroccan national had been living in Belgium
with his family since 1965. After being charged 22 of-
fences and being found guilty, a Belgian court sentenced
him to 26 months in prison. A royal deportation order
was also issued for a Moroccan citizen on the foundation
that he was a threat to the society and breaced public
order. Moustaquim’s father, acting as his representative,
applied for the request of the deportation order and its
invalidation, but the application was withdrawn. Mousta-
quim was deported for 5 years. Later he appealed to the
European Court of Human Rights, alleging a violation
of Articles 8 and 14 of the European Convention on Hu-
man Rights. Namely, Article 8 concerned respect for
private and family life, Article 14 concerned the prohibi-
tion of discrimination.

In its conclusion, the Court took seriously the state’s
concern about the maintenance of public order and rec-
ognized that the deportation was provided by law and
pursued a legitimate aim — the prevention of social dis-
order and that it is a legitimate practice of international
law. Nevertheless, the State, by interfering with the rights
of the people enshrined in the Convention, must always
justify a public need and these restrictions must be com-
mensurate with the achievement of a legitimate aim. In
the present case, the court focused on the fact that the
offenses incriminated against Moustaquim concerned the
period of time when he was a minor, so there was a sig-
nificant period of time between these offenses and the
order for deportation. Moreover, Moustaquim spent his
whole life in Belgium and only twice visited his country
of origin, all his relatives lived in Belgium, and some
even received Belgian citizenship. In the light of all these
circumstances, the court concluded that the deportation

! Application no. 12313/86. Case of Moustaquim v. Belgium
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order violated the applicant’s right to family life, ic a
violation of Article 8 of the Convention had been estab-
lished and was disproportionate to the purpose estab-
lished by law. The degree of interference in family life
was not necessary in a democratic society in this case.

With regard to discrimination and violation of Ar-
ticle 14 of the Convention, the Court recalled that Article
14 seeks to protect persons who are already in the same
position against discriminatory differences in the enjoy-
ment of the rights and obligations recognized by the
Convention and its Protocols. And the applicant’s status
could not be compared with that of the Belgian nation-
als, so there had been no violation of Article 14 of the
Convention.

Conclusions and prospects for the development.
Thus, we can conclude that the values of the European
Union are the basis for the construction and its formation
and the basis for further integration processes. Unfortu-
nately, there are still many unresolved issues related to
the deficit of democracy, which to some extent calls into
question the legitimacy of the activities and functioning
of the European Union. Although the European Union is

not yet a party to the Convention for the Protection
of Human Rights and Fundamental Freedoms, this issue
should be resolved in the future, also in view of the com-
mitments made on this issue. However, despite some
shortcomings in the functioning of the European Union,
it is a fairly powerful grouping of Member States. The
European Court of Human Rights today is a necessary
element in the development of the legal system of the
countries party to the Convention for the Protection of
Human Rights and Fundamental Freedoms. ECJ case
law is designed to detail the interpretation of human
rights and determine their legal nature. The European
Union, by consolidating values, has thus determined the
direction of its activities and functioning, and the Euro-
pean Court of Human Rights is designed to ensure re-
spect for human and civil rights and values, which, de-
spite cultural, historical and other differences, may not
drastically differ from the state to the state, but which,
in general, are fundamental and the same for all. Judg-
ments of the European Court of Human Rights are not
only law-enforcement in nature, but also interpretative,
as previously demonstrated.
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BOMYYK JIMUTPUIA

K.10.H., aCCUCTEHT Kadeapsl mpaBa EBponeiicbkoro Coroza
HanuonansHOTO 10pHINUECKOro YHUBEpCUTETa UMeHH SpociaBa Myaporo

TOPI'AIIOBA KATEPUHA

CTYACHTKA 6 Kypca XO3ﬂﬁCTBCHHO—HpaBOBOI‘O (baKy.lILTeTa
HanuonansHOTO HOPUINYCCKOr0 YHUBEPCUTCTA UMCHU }IpocnaBa My)lpOl"O

OTPAKEHHUE IIEHHOCTEM EBPOIIEMCKOI'O COIO3A
B IIPAKTUKE EBPOIIEVICKOI'O CY/A I10 ITIPABAM YEJIOBEKA

Crarbs NocBsIlIeHa 3HaYeHHIo IIeHHocTel EBponelickoro Coro3a B pa3BUTHH NIPABOBOI CUCTEMBI KaK CTpaH-y4acTHHMIT
KoHBeHIMHM 0 3amyrTe Mpas 4esioBeKa 1 OCHOBHBIX CBOOO, Tak U st pyHKIMoHMpoBanus EBpomnetickoro Coroza, najb-
HEWIINX MHTETPAIIOHHBIX MPOILIECCOB U MX OTOOpakeHHs C TOJIKOBaHUEM B MpakTuke EBpomneiickoro cyzia o npaBam
yenoBeka. OTpaskeHO UI€0I0rHYECKOE TOJKOBAaHNE U MPAKTHYECKOE BOILIOIIEHNE JAHHBIX PEILICHHH.

Kirouessie ciioBa: EBponeiickuii cyn 1o npaBaM uenoseka; EBponeiickuii Coro3; rocynapcTsa-uneHsl EBpomneiicko-
ro Coro3a; TETUTUMHAS LIETb.

BOMYYK JIMUTPO

KaHUIaT FOPUIMYHAX HayK, aCUCTeHT Kadenpu npasa €Bponelicbkoro Coro3y
HarionanpHOTO IOpHIUYHOTO YHIBepcUTeTY iMeHi SIpocnaBa Myaporo

TOPI'AIIOBA KATEPUHA

CTyZAEHTKa 6 Kypcy rocrnoJapchbKo-IpaBoBOTo (hakylIbTeTy
HamionansHOTO I0pHIMYHOTO YHiBeCpUTETY iMeHi SpociaBa Mynporo

BIZTOBPAYKEHHA IIHHOCTEM €BPONENCBKOTI'O COI03Y
B IMMPAKTHIII EBPOITEMCBHKOI'O CYIY 3 ITPAB JIIOJUHA

IMocranoBka mpodseMu. CtaTTs IPUCBSUEHA BXKIIMBOCTI LiHHOCTEH €Bporneiicbkoro Coro3y y po3BUTKY MPAaBOBOT
CUCTEMHU JepkaB-uieHiB KOHBEHIT Mpo 3aXUCT MpaB JIOJAWHU Ta OCHOBHUX CBOOOJ, a TaKoX Uil (pyHKI[IOHYBaHHS
€Bponelicbkoro Coro3y, Mojaiblii iHTErpaliiiHi npolecu Ta iX BilloOpakeHHs y CIIpaBi 3aKOHY
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[MuTanHsa BUBYCHHS HiHHOCTEH €Bpomnelickkoro Coro3y Ta JIeTadbHUM aHalli3 mpaBa €BPOIECHCHKOTO Cyay 3 IpaB
JIOAWHM, JIe caMe Ii 3HAYCHHS 3TaJyloThCs Ta IHTEPIPETYIOTHCS, € MaJIO JTOCHIPKEHUMHU B YKpaiHi. 3a3Ha4eHOI0
MPOOJIEMAaTHKOO 3aliMalTuCs BITYM3HSAHI BueHi, Taki sk Kapaman 1., Kosina B., i 3apy0ixHi nocniaHuky, 30kpema, J1.Jx.
I'appic, M. O’Bboitn, C. BapOpuk Ta iHmi.

MeTo10 IbOTO JTOCIHIKEHHSI € BU3HAYCHHS BaXJIMBOCTI MPaBOBUX LiHHOCTeH €Bponeiickkoro Coro3y Ta ix
BiZIoOpaXkeHHs y mpeiieleHTHOMY TnpaBi €cporneiicbkoro Cyy 3 npaB JIIOJHHU.

Buxkaan ocHoBHOro martepiany. €sporneiicbkuil Coto3 OyB CTBOPEHHUI Ha OCHOBI CIIJIBHUX I[IHHOCTEH JepKaB-
yiieHiB. BinazepkaneHHs IHHOCTEH TaKOX € TapaHTie€l0 MalOyTHIX 1HTerpamiifHux mpoiieciB. BoHn MaloTh Benuke
izeosoriuHe 3HaueHHs. BpaxoByrouw, mo €Bponelicbkuii Coto3 11e He TpHeaHABCs 10 €Bporneiicbkol KOHBEHIIIT 3 TpaB
JIIO/IMHM 1 TOMY He € cTopoHOro KoHBeHIii, I1e CTaBUTh MiJl CyMHIB ITpaBa JIOIUHU B €Bporneiickkomy Coto3i, siKi BiH
MPOTOJIONIYE OJHIEIO 31 CBOIX MIHHOCTEH. | BpaxoByrOYH, 1110 BCI MIHHOCTI B3a€MOIIOB’sI3aHi, 11e CBOEPITHEC MUTAHHS -
neriTuMHicTh €Bponeiicskoro Coro3y Ta gorpruManss €C o0 i IHHOCTEH, MPOTOIONIEHUX HUM.

BucnoBku i mpono3unii. [Turanns npuennanus €sponeiicbkoro Coro3y 1o KoHBeHIIT po 3axKCT HpaB JIOIUMHU
NoBHUHHE OyTH BUpillleHe Yy MaHOYyTHROMY SIK MTUTAHHS PO JIETITUMHICTE €Bporneiickkoro Coto3y Ta porpuManus €C
LIHHOCTEH, IporojomeHnx HuM. [Tutanns peanizauii qeMokparii sik mpaBoBoi HiHHOCTI €C 3aMMIIaeThesl HEBUPILICHUM
4yepe3 Te, 10 €BpONeHChKHA MapiaMeHT € €AMHUM 3aKJIaIoM, Jie pealibHO Ji€ MPUHIMI JeMokparii. He3akaroun Ha
BUIIle3a3aHauYeHe, €EBPONEHCHKUI Cy/1 3 ITPaB JIIOAWHK ChOTO/IHI € HEOOXITHUM €IEMEHTOM PO3BUTKY IPABOBOi CHCTEMH
KpaiH.

Kurouogi cioBa: €Bponelicskuii cy 3 npas monunu; €sponeiicskuil Cotroz; JlepxaBu-uieHn €Bponeicbkoro
Coro3y; JIETITUMHA METa.
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